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I.

Introduction

Preparing a witness for trial is almost as important as the time the witness spends testifying.
Through preparation sessions, the lawyer becomes attune to the facts actually known to the witness,
any gaps in the witness’ knowledge, how the witness may help or hurt the case, the type of witness a
person will be as well as the witness’ thought processes and mannerisms. This will allow you to make an
informed decision as to whether to call the witness at all and where you decide to do so, to tailor your
direct examination, including alerting you to areas and questions that should be avoided.
Proper preparation is key to ensuring a smooth direct examination. And, direct examination is at
the heart of every case.
The first step to properly preparing your witness is your own preparation. The time spent with the
witness in preparation comes second to that.
When preparing a witness to give testimony, lawyers must be aware of the ethical lines between
proper preparation and coaching a witness. While good preparation is important to ensure effective
testimony, coaching the witness in a manner that amounts to scripting his or her evidence is
unethical and may negatively impact the persuasiveness of your witness’ evidence. The line between
good preparation and coaching may be difficult to navigate but crossing it must be avoided. It is
permissible to prepare a witness but such preparation must not amount to coaching by providing or
suggesting answers to the witness.
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II.

Why Is Witness Preparation Important?

Interviewing a witness ahead of trial is important to ensure he or she provides effective evidence,
capable of being presented at trial in an organized way. Unless a witness is properly prepared to
provide testimony, he or she may provide rambling and incoherent evidence or may fail to elicit the
responses necessary to support your theory of the case.
You cannot put a witness on the stand and say: “So what happened?” Experience shows that a
witness who is left to tell his or her own story does not - and that which he or she does tell becomes
a tangled mess. 1 Preparation allows you to organize the evidence and maximize a witness’ ability to
testify effectively at trial.
The importance of witness preparation was recently the topic of an English study involving sixty
adult participants. 2 Participants who received very modest advice and preparation were more likely
to provide correct responses, recognize an inaccurate premise in a question and ask for clarification.
While the preparation provided in the context of this study is much more limited than that typical
in Canadian litigation, this research shows that even basic preparation is likely to increase the
possibility of witnesses providing clear and cogent testimony at trial.
Experience confirms this.
Preparation will help put your witness (and you!) at ease, enable a smooth presentation of his or her
evidence and enable you to inform the witness of any aspects of his or her demeanour or
presentation that should be addressed ahead of trial.

III. What Are a Lawyer’s Ethical Obligations When Preparing a Witness?
A.

The Ethical Framework

Under the Code of Professional Conduct for British Columbia (the “Code”), lawyers possess
competing obligations to their client and to the court. When preparing to interview a witness,
lawyers should take into account these competing obligations and ensure that their preparation does
not amount to unethical coaching of the witness.
Encompassed in the Code is a lawyer’s obligation to his or her client to “endeavour by all fair and
honourable means to obtain for a client the benefit of any and every remedy and defence that is
authorized by law.” 3 Rule 5.1-1 provides that when acting as an advocate, the lawyer “must
represent the client resolutely and honourably within the limits of the law, while treating the
tribunal with candour, fairness, courtesy, and respect.” In adversarial proceedings, a lawyer is
expected to fearlessly raise every issue, ask every question and advance every argument that the
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lawyer thinks will help the client’s case. 4 This obligation must be balanced with a lawyer’s
obligation to the court. 5 The lawyer’s duty to the court is encompassed under rule 2.1-2 of the
Code, which states that the “lawyer should not attempt to deceive a court or tribunal by offering
false evidence or by misstating facts.”
While the Code does not explicitly prohibit coaching during witness preparations, this is
encompassed in a lawyer’s obligations under rule 5.1-2. This provision prohibits a lawyer from
knowingly assisting or permitting a client from doing anything dishonest or dishonourable,
knowingly attempting to deceive the court by offering false evidence or misstating the facts,
knowingly misstating the testimony of a witness, making suggestions to a witness that the lawyer
knows to be false, and knowingly permitting a witness to be presented in a false or misleading way.
Lawyers also possess a duty under the Code not to obstruct an examination or cross-examination in
any manner. 6
Together, these provisions impose upon lawyers a duty to ensure they do not impermissibly coach
a witness. “Wood shedding” or advising a witness as to the answers to be given in evidence is
improper and unethical. 7
The Canadian approach to witness preparation is distinct from the strict approach in England,
where barristers are prohibited from preparing witnesses in a manner that goes beyond mere
familiarization with the process of giving evidence. In England, barristers are prohibited by their
Code of Conduct from carrying out mock cross-examinations and questioning their witnesses. The
Code of Conduct states that a barrister, “must not rehearse, practise with or coach a witness in
respect of their evidence.” 8
In view of this rule, English barristers are limited to interviewing their witnesses only to learn about
the facts of their case and may only inform their witnesses of the layout of the court itself and the
sequence of events. 9 In order to prepare their witnesses, some barristers will send them to witness
school where the witnesses will be provided with fictional scripts, cross-examined and
videotaped. 10 None of the individuals involved in this process can have any knowledge regarding
the issues in the proceeding that the witness will attend and the questions asked cannot have
anything to do with the lawsuit in which the witness will actually testify. 11
Judge LJ discussed the purpose of the English rule respecting witness preparation in R v. Momodou
and another, [2005] EWCA Crim 177:
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The witness should give his or her own evidence, so far as practicable uninfluenced
by what anyone else has said, whether in formal discussions or informal
conversations. The rule reduces, indeed hopefully avoids any possibility, that one
witness may tailor his evidence in the light of what anyone else said, and equally,
avoids any unfounded perception that he may have done so. These risks are
inherent in witness training. Even if the training takes place one-to-one with
someone completely remote from the facts of the case itself, the witness may come,
even unconsciously, to appreciate which aspects of his evidence are perhaps not
quite consistent with what others are saying, or indeed not quite what is required
of him. An honest witness may alter the emphasis of his evidence to accommodate
what he thinks may be a different, more accurate, or simply better remembered
perception of events. A dishonest witness will very rapidly calculate how his
testimony may be 'improved'. These dangers are present in one-to-one witness
training. Where however the witness is jointly trained with other witnesses to the
same events, the dangers dramatically increase. Recollections change. Memories are
contaminated. Witnesses may bring their respective accounts into what they
believe to be better alignment with others. They may be encouraged to do so,
consciously or unconsciously. They may collude deliberately. They may be
inadvertently contaminated. Whether deliberately or inadvertently, the evidence
may no longer be their own. Although none of this is inevitable, the risk that
training or coaching may adversely affect the accuracy of the evidence of the
individual witness is constant. So we repeat, witness training for criminal trials is
prohibited. 12

While we do not have such a strict approach in British Columbia, the warnings provided by the
Court in the above-referenced passage are important reminders of the various ways in which
witness testimony can be influenced by a lawyer and the manner in which witness preparation
is conducted.
It remains possible for lawyers in Canada to take an active role in preparing their witnesses to
testify, including engaging in rehearsals. However, care must always be taken to ensure that such
preparation does not alter the witness’ evidence or put the lawyer on the wrong side of the ethical
line. Lawyers need to ensure they meet the ethical guidelines provided for under the Code in all
their preparations.

B.

What Do These Obligations Mean?

Good, ethical witness preparation requires lawyers to navigate the line between proper preparation
and improper coaching. Within the range of truthful testimony, there are better and worse ways to
explain things and more and less effective ways to present evidence. Lawyers have a definite role to
play in assisting witnesses to present their evidence in the most persuasive manner possible. But,
you must find the balance between telling your witness what to say and helping your witness find
the most effective way to explain what they know.
There is nothing wrong with a lawyer discussing ahead of the trial the testimony that the witness
will give. Nor is there anything improper in reviewing proposed questions with a witness so he or
she will be prepared to answer those questions during trial, identifying the topics that will be
covered in the witness’ testimony, asking the witness to disclose information that is in his or her
knowledge or even conducting a mock direct examination. Lawyers may also draw their witness’
attention to relevant issues and probe the witness’ memory by referring to other known evidence or
facts (including in documents and prior statements given by the witness) even if such probing
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results in answers that may not have been volunteered otherwise. 13 However, it is in this context
that lawyers need to be careful to draw a distinction between eliciting evidence known to the
witness and suggesting answers in a manner that amounts to coaching.
A witness should never be encouraged to alter his or her testimony, lie or conceal facts. 14 Halsbury’s
Laws of Canada (online), Civil Procedure, (XI.5(5)(e)) provides as follows in a discussion of what
will amount to witness coaching:
It is not appropriate for a lawyer to suggest the content of a witness’ answers, to
instruct a witness on how he or she should express certain ideas, to cause the
witness to alter the emphasis of his or her evidence or to take any other steps that
may affect the accuracy of the witness’ evidence. Any pressure upon a witness with
a view towards encouraging that witness to bring his or her testimony into line
with the evidence provided by others (or with a particular version of events), or
the use of other methods to attempt to influence or contaminate a witness’s
evidence are all prohibited.

While most lawyers will stay clear of telling a witness exactly what to say, they may not be aware of
how they are otherwise influencing a witness’ evidence. Bear in mind that it is possible to influence
a witness inadvertently. This may be done by the questions you ask (including your choice of
words), by suggesting a specific fact scenario to a witness, by referring to testimony or statements
given by other witnesses, 15 or providing a witness with the legal framework in which to organize his
or her testimony. Take care when you find yourself in these areas.
In short, respect that the witness’ evidence is theirs to tell. Don’t put words in their mouth. Rather,
focus your time on making truthful evidence more clear, understandable and persuasive. This will
ensure that you meet your ethical obligations but it is also good lawyering. Exerting an overly
heavy hand in witness control can impact your witness’ credibility. You may gain predictability
over what your witness says, but only at the cost of your witness feeling and acting less confident
and less believable.

C.

Is It Ever Okay to Pay a Witness?

Schedule 3 of Appendix "C" provides for the daily witness fees ($20/day) and fees for travel, meals
and preparation when a non-party witness is required to attend an examination, hearing or trial. It
also provides for payment to witnesses for preparation in the following terms:
4. For any witness other than a party or a present officer, director or partner of a
party to a proceeding, a reasonable sum must be allowed for the time employed
and expenses incurred by the witness in preparing to give evidence, when that
preparation is necessary.

While these provisions do not bind a party in voluntary dealings with their own witnesses, they
provide a useful guide. Monies paid to a witness for time spent preparing to give evidence, including
in meetings with you, should not exceed “a reasonable sum”. What is reasonable will depend on the
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particular facts but should not exceed the value of the time spent in preparation. Also, the amount
of preparation must be objectively reasonable. Fees paid to witnesses for time spent in preparation
should not be structured with a view to incentivizing the witness.

IV. Practical Tips
A.

Witness Preparation Generally

To properly prepare for trial, counsel must investigate the witnesses necessary to establish the client's
claim or defence, interview them as required, and then prepare and call them at trial if necessary.
However, before reaching out to witnesses, be prepared. Know your case. Have a work-up of the
law and know the documents and facts that are available to you.
When you are ready, meet with your witnesses. If the witness is important, meet with them as many
times as is necessary (or as they will allow). The focus of your initial meeting or meetings will be to
build trust and rapport with the witness and, importantly, to understand and record the witness’
version of events. Go through the chronology with the witness, with the relevant documents, prior
affidavits and relevant discovery transcript references at hand. Keeping to a chronology will help
the witness to begin to organize their evidence in a manner consistent with how it is likely to be
presented at trial. While it is important that you bring a degree of organization to this session, let
the witness control the narrative. Deal with the difficulties in the witness’ evidence as well as the
matters which assist you.
Meet with witnesses individually. This avoids any danger that the accuracy of the evidence of an
individual witness will be compromised or contaminated by the recollections of other witnesses.
Prepare draft minutes of evidence for yourself based on what the witness has told you. Use simple
language and resist the urge to polish the language or fill in gaps based on documents and sources
other than the witness’ own recollection of matters. Organize the evidence in an intelligible and
helpful manner. Chronological order is generally the best. Make cross-references to the documents
which you intend to prove through the witness. Make references to documents, prior affidavits or
transcripts which you need to deal with as part of the direct evidence of the witness or which may
be raised in cross.
Consider whether to share the minutes of evidence with the witness. The problem with providing
the minutes to the witness is that he or she may attempt to learn them resulting in testimony which is
“scripted” and less persuasive. If the minutes of evidence are long, it may also be overwhelming to the
witness. However, sharing the minutes of evidence may be helpful. It will provide you an opportunity
to ask the witness to confirm if all information is correct or to permit corrections, if required.
If you do give the witness a copy of the minutes of evidence, I would suggest that you do not
include the proposed questions. Put the minutes in a form of a narrative broken up into short
paragraphs. Discourage the witness from attempting to learn or memorize the minutes. Explain to
the witness that the minutes are merely an aid and that it is your job to ask the right questions. No
part of good witness preparation involves memorization. Instruct the witness to keep the minutes
confidential and that he or she is not to use them on the stand.
Once you know the witness’ evidence in detail, reconsider whether you want to call the witness.
Don’t call a witness that you don’t need. Don’t call two witnesses when one is sufficient. When you
have a choice between two witnesses, consider carefully who will be able to more effectively
communicate the evidence.
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Where you have decided that you do need to call the witness, stay in touch with the witness. The
tips regarding witness management set out in the paper prepared by Mr. Geordie Proulx apply
equally to civil trials. Maintain up-to-date contact details for the witnesses. Confer with witnesses
when a trial date is being set or an adjournment is planned. Give the witness your best estimate of
when they will be required at the trial.
As the trial approaches, meet with the witness at least one more time to prepare the witness to testify.
Multiple meetings may be appropriate for important witnesses, whether parties or non-parties.
The pre-trial meeting should have as the goal making the witness as comfortable as possible to give
evidence. This includes ensuring the witness understands the process and has a good handle on
substantive matters to be addressed.
To ease nervousness and anxiety, explain the process and answer any questions the witness has
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B.

Communicating with Your Witness When There Is an Order Excluding
Witnesses

It is improper for a lawyer to coach a witness by using the statement or testimony of another
witness, but an exclusion of witnesses adds another layer to this requirement. If a judge allows an
order excluding witnesses, 16 then counsel cannot discuss the testimony presented in the court with
any witnesses who have been excluded. Discussing the evidence presented would amount to a
violation of the lawyer’s obligations to the Court under the Code. Similarly, you should not
provide your witness with a transcript of another witness’ testimony to assist them in preparing to
give their own evidence.
While a witness’ evidence cannot be excluded purely because he or she defies an order of exclusion
or discusses the proceedings with another individual who was present in the courtroom, the witness
may be cited for contempt 17 and such behaviour will affect the weight placed on that witness’
testimony. 18

C.

Limitations on Communication with Witnesses During Trial

Lawyers should also keep in mind the limitations under the Code regarding communications with
witnesses throughout the trial. In England, once a witness is called, he or she is not spoken to by the
barrister until the witness is excused. 19 In British Columbia, rule 5.4-2 of the Code provides that it is
permissible for the examining lawyer to discuss any matter with the witness during examination-inchief but that during cross-examination of the lawyer’s witness, the lawyer is prohibited from
discussing the witness’ evidence. Upon conclusion of the cross-examination and during the witness’
re-examination, the lawyer may only discuss matters with the witness upon leave of the court.
Justice Wong discussed this rule in Fraser River Pile & Dredge Ltd. v. Can-Dive Services Ltd.,
[1992] B.C.W.L.D. 2390, [1992] B.C.J. No. 2114, and noted that the main purpose of rulings
limiting communications between counsel and their witnesses during cross-examination and before
re-examination is to prevent counsel from telling the witness what he or she should say on the
stand. 20 The purpose of leave from the court is to ensure both it and opposing counsel are aware
that such discussions will take place, and to permit the court to rule in advance of those situations
where such communication will be inappropriate. 21
In view of that, counsel should be prudent not to undertake improper communications with clients
following cross-examination and before re-examination. Any such discussions should only be
carried out with leave from the Court.
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V.

Conclusion

Preparing witnesses is an important aspect of any effective direct examination but when preparing
witnesses, lawyers face competing ethical obligations. A lawyer’s obligation to his or her client
includes ensuring that the client is properly prepared to give testimony but this must be balanced
with the lawyer’s competing obligations to the court. In order to ensure that both of these
obligations are met, lawyers should ensure that they thoroughly prepare their witnesses in a manner
that does not amount to coaching that witness’ evidence to produce a favourable result.
If you enjoyed this Practice Point, you can access all CLEBC course materials by subscribing to the
Online Course Materials Library.

