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COURSE CHAIRS

 

Herman Van Ommen, QC – President, Law Society of BC, Vancouver
Herman Van Ommen, QC practises corporate commercial litigation at McCarthy Tétrault LLP in
Vancouver where he is the senior partner of the Litigation Group. He was the Regional Managing
Partner from 2012 to 2015. He was called to the bar in 1985 while at Shrum Liddle & Hebenton, the
predecessor firm.

A Bencher since 2009, Herman is currently Chair of the Executive Committee, Appointments
Subcommittee, Litigation Subcommittee, Law Firm Regulation Task Force and Adjudicator Code
of Conduct Working Group, Co-Chair of the Truth and Reconciliation Advisory Committee, and a
member of the Complainants’ Review Committee, Finance and Audit Committee and Insurance
Subcommittee.

Herman has served on the executive of the Vancouver Bar Association. He has instructed at the
Professional Legal Training Courses and frequently speaks on ethics and practice issues at various
client and continuing legal education seminars. Before becoming a Bencher he acted as counsel
for the Society in a variety of discipline, credentials, and unauthorized practice cases.

He is a Director of the United Way Lower Mainland and is Chair of its Nominations and Governance
Committee. Previously, he was a Director of the Delta Gymnastics Society, managed a PeeWee
baseball team and volunteered with Operation Rednose.

 

Ardith Walpetko We’dalx Walkem – Member of the Law Society of British
Columbia Truth and Reconciliation Advisory Committee; Cedar and Sage
Law Corporation, Chilliwack 
Ardith Walpetko We’dalks Walkem is a member of the Nlaka’pamux nation which stretches from
the Interior of BC into Washington State. She has a Master of Laws from UBC (with a research focus
on Indigenous laws and oral traditions). Ardith has practiced extensively with different Indigenous
communities, and in assisting Indigenous communities to assert their Aboriginal Title and Rights
and Treaty Rights, with a focus on assisting Indigenous communities to articulate their own laws
and legal systems. She has worked as Parents Counsel on CFCSA cases, and as counsel for
Indigenous nations in matters involving their child members, and has helped to design systems
based on Indigenous laws for children and families. Most recently, she wrote Wrapping Our Ways
Around Them: Aboriginal Communities and the CFCSA Guidebook (2015, published by the
ShchEma-meet.tkt project) and has worked with Indigenous communities to recover and
implement their own laws, in the areas of resource management and child welfare.

KEYNOTE SPEAKER

 

The Honourable Steven Point, OBC – Provincial Court of BC, Abbotsford
(former Lieutenant Governor of British Columbia)
Steven Lewis Point, OBC (Xwĕ lī qwĕl tĕl) (born July 28, 1951) is a former Lieutenant Governor of BC
whose term of office ended on November 1, 2012. He is currently a provincial court judge in the
Fraser Valley.

From 1975-1999 Steven Point served as Chief of the Skowkale First Nation. From 1994 to 1999 he
served as Tribal Chair of the Stó:lō Nation. He was the Grand Chief of the Stó:lô Tribal Council.

Steven Point attended the UBC, where he graduated with a Bachelor of Laws degree in May, 1985.
From 1986 to 1989 he practiced criminal law and native law as a partner in the law firm of Point
and Shirley. He worked for Citizenship and Immigration Canada as an immigration adjudicator for
several years, starting in about 1989, at its refugee backlog office in Vancouver. In 1999, he became
a BC Provincial Court judge. On February 28, 2005, he became Chief Commissioner of the BC
Treaty Commission.

His appointment as Lieutenant-Governor was announced on September 4, 2007 by Prime Minister
Stephen Harper. He assumed his duties in a ceremony at the Legislative Assembly of BC on
October 1, 2007. As The Queen’s vice-regal representative in BC, he is styled His Honour while in
office and The Honourable for life.

He received Honorary Doctorate of Laws degree from the University of the Fraser Valley in 2000,



the University of Victoria in 2012, and the University of Capilano in 2017. He also received an
Honorary Doctorate of Sacred Letters (honoris causa) from Saint Mark’s College in 2013.

He received the National Aboriginal Achievement Award in 2000.

He received the Queen Elizabeth II Golden and Diamond Jubilee medals and the Order of BC.  In
2016, he received the Order of Chilliwack.

FACILITATORS

 

Patricia M. Barkaskas – Academic Director, Indigenous Community Legal
Clinic & Instructor, Peter A. Allard School of Law, University of BC, Vancouver
Patricia Barkaskas earned a MA in History, with a focus on Indigenous histories in North America,
and a JD, with a Law and Social Justice Specialization, from the UBC. She is the Academic Director
of the Indigenous Community Legal Clinic and an Instructor at the Peter A. Allard School of Law.
Patricia has practiced in the areas of child protection (as parent’s counsel), criminal, family, as well
as civil litigation and prison law. She has worked closely with Indigenous peoples in their
encounters with the justice system and has worked for Residential school survivors as an historical
legal researcher for the Indian Residential Schools Settlement Agreement. In addition, she has
written Gladue reports for all levels of court in BC. Her current and future teaching and research
interests include access to justice, clinical legal education, decolonizing and Indigenizing law,
particularly examining the value of Indigenous pedagogies in experiential and clinical learning for
legal education, and Indigenous laws. Patricia is Métis from Alberta.

 

Tina L. Dion, QC – Barrister & Solicitor, Tsawwassen
Tina Dion, QC is called to the Bars of BC (1999) and Alberta (2014 (inactive)). She articled and
worked with a criminal boutique firm prior to joining the litigation group of a national firm
(2000-2006). From 2006-2012, she held the position of Director of Legal Services and In-House
Counsel with the Tsawwassen First Nation, most notably assisting with their transition to a self-
governing First Nation. Tina was an adjunct professor at UBC Law from 2002 to 2014. She is now in
private practice. With respect to the CBABC, she is the chair of the Aboriginal Lawyers Forum,
elected member of Provincial Council (Westminster County), the Aboriginal Lawyers
Representative to the Executive Committee and the chair of the Truth and Reconciliation Working
Group. She is a contributing writer to the BC Administrative Law Practice Manual (CLEBC). She is
the vice-chair of the Board of Governors of the Justice Institute of BC and a Board member of the
College of Registered Psychiatric Nurses of BC.  She was appointed Queen’s Counsel in December,
2016. Tina received the 2016 / 2017 President’s medal from the CBABC, as well as the Courage in
Law Award 2017 from the Indigenous Law Student’s Association at UBC Allard Hall.

 

Leah Sisi-ya-ama George-Wilson – Gowling WLG (Canada) LLP, Vancouver
Leah George-Wilson (Sisi-ya-ama) is a member of the Tsleil-Waututh Nation (TWN) in North
Vancouver. She was the first woman to hold the office of Elected Chief for the TWN, a position she
held from 2001 – 2003 and 2005 – 2009. Leah worked for the TWN for 18 years and held various
positions for the Nation including member of the TWN’s negotiating team in the BC Treaty Process
and Director of the Treaty, Land and Resources Department.

Leah holds a BA in Anthropology from Simon Fraser University and an LLB from the University of
BC Faculty of Law. She was called to the BC bar on January 31, 2015, and in August 2015 Leah
joined Gowling WLG, Vancouver as an Associate in the Aboriginal Law Group.

Since 2004, Leah has been elected as co-chair of the First Nations Summit. She also sits on a
number of boards, including the First Nations Lands Advisory Board and the First Nations Health
Council.

 

Celeste A. Haldane – Chief Commissioner, BC Treaty Commission, Vancouver
Ms. Celeste Haldane, BA, LLB, LLM, was appointed Chief Commissioner of the BC Treaty
Commission in April 2017. Prior to this, she served as an elected Commissioner for three two-year
terms commencing in 2011.

Celeste is a practising lawyer and holds an LLM in Constitutional Law from Osgoode Hall Law
School [York University], and an LLB and BA both from the UBC. In 2015 she began her Doctorate
at UBC in Anthropology & Law.

The Provincial Government appointed her to serve on the UBC Board of Governors and the Legal
Services Society. Celeste is the first Indigenous chair of the Legal Services Society.

Celeste is an active member of the Canadian Bar Association and the Indigenous Bar Association.



She is a 2015 alumni of the Governor General’s Canadian Leadership Conference.

Celeste is a member of the Sparrow family from Musqueam and is Tsimshian through Metlakatla.
She previously served as the Chair of the Musqueam Land Code Committee, a member of the
Intergovernmental Affairs Committee, the Housing & Capital Committee, and the Matrimonial
Real Property Committee.

Celeste is the proud mother of three and grandmother of two.

 

Maxine Hayman Matilpi – West Coast Environmental Law, Vancouver
Maxine Hayman Matilpi, JD, LLM, is a member of the Ma’amtigila and Kwakiutl First Nations, the
eldest grandchild of Violet (nee Matilpi) and Willi Hunt. A former lawyer, chief negotiator for the
Kwakiutl First Nation (Tsakis), instructor at Vancouver Island University (First Nations Studies and
Women’s Studies), and Director of the Academic and Cultural Support Program at UVic’s Faculty
of Law, her research interests are Indigenous Law and Indigenous Pedagogy. Her LLM research
involved working extensively with her cousin, Maxine Dora Rose Matilpi, to produce eleven Button
Blankets which became part of an installation with projections of photos, text, film and sound-
scape illustrating the juxtaposition of colonial and Kwakwaka’waxw law.

Maxine grew up in Tseil-Waututh Territory where her social activism started early. As a child, in
solidarity with Cesar Chavas and agricultural workers in California, for close to five years her family
stopped eating grapes and started talking on a daily basis about exploited workers and the
benefits of union membership. Later, her activism led her to the practice of midwifery (long before
it was legal in BC) giving women and families a choice about where and how to birth their babies.

Maxine has also served as an Elder-in-Residence at North Island College in Lewquiltok Territory.
She lives in Komox/Pentlatch Territory on a northern Gulf island where she practices “re-creation”
through making art, dancing, and growing potatoes.

She is the project manager for the RELAW Project (Revitalizing Indigenous Law for Land, Air and
Water) and is enthusiastic about the possibilities of changing public discourse with Indigenous
Legal Theories and about the possibilities for applying Indigenous laws to contemporary
environmental problems and decision-making.

 

Andrea Hilland – Policy Lawyer, Law Society of British Columbia Truth and
Reconciliation Advisory Committee, Law Society of BC, Vancouver
Andrea Hilland has been working on equity, diversity, and inclusion initiatives with the Law Society
of BC since 2013. Since 2015, Ms. Hilland has also been assisting with the Law Society’s response to
the Truth and Reconciliation Commission’s Calls to Action. Prior to joining the Law Society, Ms.
Hilland practiced Aboriginal and environmental law for 10 years. Her 2013 LLM thesis explored the
interaction of the Nuxalk and Canadian legal systems in relation to an endangered species. She
currently volunteers with the UBC Law Innocence Project and the Nuxalk Stewardship Program.
She has previously served on the Board of Directors of the West Coast Legal Education and Action
Fund and the False Creek Watershed Society.

 

Melissa Louie – Morgan & Associates, West Vancouver
Melissa Louie, Kahahxstahlas, is a Coast Salish and Syilx lawyer who has worked with Morgan and
Associates since 2007. She is a Citizen of the Tla’amin Nation, located north of Powell River, BC and
also has family ties to the Penticton Indian Band.

Melissa holds a BA in Criminal Justice from UCFV and an LLB from the UBC, Faculty of Law. Prior to
pursuing a legal career, Melissa worked with a number of First Nations participating in treaty
negotiations, including with her own Nation as a member of Tla’amin Nation’s treaty negotiation
team. Further, Melissa worked with her Nation through-out the treaty implementation process
(including drafting of the Tla’amin Constitution, setting up the Government structure and drafting
a number of key laws and regulations).

Since becoming a lawyer in 2008, Melissa acknowledges and has deep gratitude for opportunities
to work closely with, and learn from knowledgeable, respectful and committed clients. Over the
course of her career, Melissa has developed broad and practical experience in providing legal and
strategic policy advice on a wide range of treaty-related and Aboriginal title and rights issues. In
addition, Melissa has relevant experience working at the international-level to advance Indigenous
rights through United Nations mechanisms by supporting the former North American
representative to the United Nations Permanent Forum on the Rights of Indigenous Peoples.



 

Dr. Bruce McIvor – First Peoples Law, Vancouver
Dr. Bruce McIvor, lawyer and historian, is principal of First Peoples Law Corporation, a law firm
dedicated to defending and advancing Aboriginal title, Aboriginal rights and Treaty rights. Bruce
represents First Nations across Canada. His recent and ongoing work includes representing one of
the First Nation appellants in Grassy Narrows at the Supreme Court of Canada, advising Manitoba
First Nations on revenue sharing for mines, the successful opposition of the proposed Prosperity
Mine in BC, and representing the Treaty 9 First Nation closest to the proposed Ring of Fire

development in northern Ontario. Bruce is recognized nationally and internationally as a leading
practitioner of Aboriginal law in Canada (Canadian Legal Expert Directory and Chambers
Canada). Bruce is a proud Métis from the Red River in Manitoba. He holds a law degree, a PhD in
Aboriginal and environmental history, and is a Fulbright Scholar.
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Greetings 

I am the Chair of the Continuing Legal Education Society of BC’s Truth and Reconciliation Task 
Force. For the past year, this group has been working on an Action Plan to guide the work of 
CLEBC in implementing the Truth and Reconciliation Commission’s Calls to Action in the area of 
legal education.     

This work was driven by CLEBC board members, and members of the Indigenous legal 
community, who generously dedicated their time and skills to help craft this response to the TRC’s 
Calls to Action. 

Members of the CLEBC Task Force: 

Board Members: 
• Judge Karen Whonnock (original Task Force Chair) 
• Jay Fogel  
• Frances Kelly 
• Dean Bradford Morse 
• Rolf Warburton  

Staff Members: 
• Linda Russell  
• Susan Munro  
• Rob Seto  
• Teresa Sheward 
• Joy Tataryn 

Members of the Indigenous Legal Community: 
• Patricia M. Barkaskas 
• Halie Kwanxwa’logwa Bruce 
• Tina L. Dion, QC 
• Leah Sisi-ya-ama George-Wilson 
• Andrea Hilland 
• Elizabeth Hunt  
• Grand Chief Edward Akile Ch'oh John 
• Melissa Louie 
• Kathy Louis 
• Val Napoleon 
• Leona Sparrow 
• Kris Statnyk 

It is our hope that the CLEBC Truth and Reconciliation Action Plan will make a real and 
meaningful difference working with the profession to successfully implement the Calls to Action.  

Sincerely,  

Ardith Walpetko We’dalx Walkem 

Chair, CLEBC Truth and Reconciliation Task Force 
  



 

 
CLEBC TRUTH AND RECONCILIATION ACTION PLAN—

ANSWERING THE CALLS TO ACTION 
 

Background 

The Truth and Reconciliation Commission (TRC) was established in 2008 as part of the settlement 
of the largest class action in Canadian history, brought by Indian Residential School (IRS) survivors 
against governments and churches who had operated the schools. The survivors negotiated for the 
creation of the TRC to raise public awareness and address the ongoing societal impacts of the IRS. 

The TRC faced the challenge of addressing crimes committed against individual children, while also 
addressing the intergenerational trauma and broad impact on Indigenous societies and cultures. The 
IRS legacy of institutional child abuse (sanctioned by the law) continues in the grossly 
disproportionate representation of Indigenous Peoples in the child welfare and criminal law 
systems; high levels of violence against and amid Indigenous Peoples and Communities, and 
violence against Indigenous women, girls, and two-spirited people. 

A fractured relationship continues between the legal profession and Indigenous Peoples. The TRC 
observed that the legal system played, and continues to play, a very important role in the inequality 
of Indigenous Peoples within Canadian society. The Canadian legal system is based on “failed 
notions of assimilation”, an unwillingness to recognize the legal reality that Indigenous societies, 
laws and legal orders pre-existed Crown sovereignty, and a restricted view of what law is, which 
largely excludes Indigenous laws and legal orders.  

Reconciliation is a process of “coming to terms with events of the past in a manner that overcomes 
conflict and establishes a respectful and healthy relationship among people, going forward.”1 
Reconciliation “must both “support Aboriginal peoples as they heal from the destructive legacies of 
colonization” and “inspire Aboriginal and non-Aboriginal peoples to transform Canadian society 
so that our children and grandchildren can live together in dignity, peace, and prosperity on these 
lands we now share.”2 Reconciliation requires truth-telling about the past, and a commitment to 
move forward in a better way “with concrete actions that demonstrate real societal change”3.  
Reconciliation requires us to move from conflict to collaboration, and to consider how we 
contextualize legal advice in the spirit of reconciliation. 

The TRC made 94 Calls to Action to redress the IRS legacy and advance Canadian reconciliation: 
Number 27 relates to CLEBC’s mission: 

27. We call upon the Federation of Law Societies of Canada to ensure that lawyers 
receive appropriate cultural competency training, which includes the history and 
legacy of residential schools, the United Nations Declaration on the Rights of 
Indigenous Peoples, Treaties and Aboriginal rights, Indigenous law, and 
Aboriginal–Crown relations. This will require skills-based training in intercultural 
competency, conflict resolution, human rights, and anti-racism. 

                                                      
1 TRC. What we have learned: Principles of Truth and Reconciliation at 113. 

2 TRC. What we have learned: Principles of Truth and Reconciliation at 114. 

3 TRC. What we have learned: Principles of Truth and Reconciliation at 121. 

1



The CLEBC Board and organization is committed to responding meaningfully and in the spirit of 
openness and change to the Calls to Action issued by the TRC to the legal profession and legal 
education providers. The CLEBC Board of Directors struck a task force to “recommend to the 
Board a strategy, plan, goals and priorities to address the TRC Calls to Action with regard to legal 
education.”  The task force’s recommendations for a CLEBC Reconciliation Action Plan follow. 

A. CLEBC’s Commitment to a Reconciliation Action Plan 

(1) CLEBC will prioritize cultural competency, diversity, and intercultural 
understanding in providing continuing legal education.  

(2) CLEBC recognizes that cultural competency, conflict resolution reflecting 
Indigenous traditions, human rights, and anti-racism training are integral to building 
legal competence and will provide continuing legal education in these areas.   

(3) CLEBC recognizes that the TRC recommended that the principles embodied in the 
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) 
provides strong and necessary guidance to the task of reconciliation and CLEBC 
commits to being guided by those principles in creating and implementing this 
Reconciliation Action Plan. 

(4) CLEBC recognizes that its overall commitment to a Reconciliation Action Plan is 
ongoing, and will allocate resources to the best of the organization’s ability to 
implement goals over the short, medium, and long terms. 

B. CLEBC’s Reconciliation Action Plan 

(1) CLEBC will engage and collaborate with Indigenous Peoples, the public and the legal 
community to respond to the TRC Calls to Action. CLEBC will: 

(a) assist the profession to recognize why the TRC and Indigenous issues are important 
to legal practice, and help lawyers identify how their own blind spots and gaps in 
knowledge may affect their ability to practice competently and ethically.   

(b) work proactively with other legal institutions such as the Law Society of BC, the 
Canadian Bar Association of BC, law schools, and law firms, to implement the TRC 
Calls to Action and create a culture of reconciliation and legal change.   

(c) publicly state its support and commitment to implementing the TRC 
recommendations, and its commitment to being a leader in the legal field in this area, 
by, for example, placing content on the CLEBC website and acknowledging the 
Indigenous Territories where an event is being held.     

(2) CLEBC will integrate skills and knowledge in intercultural competency, truth-telling and 
Indigenous Laws into CLEBC content. CLEBC will: 

Addressing the Ongoing IRS Legacy  

(a) actively address in CLEBC courses and materials the history and ongoing legacy of 
Indian Residential Schools, and how these are carried forward within the legal 
process: 

(i) criminal law: racism, discrimination and over-representation in the criminal 
justice system including such matters as Gladue sentencing principles, 
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FASD-FAS issues, Indigenous courts, and options within criminal law, 
including restorative justice initiatives.  

(ii) child welfare law: drastic over-representation of Indigenous children and 
families, dealing with intergenerational trauma within the legal system, 
FASD-FAS issues, rights and legal protections of children, options for 
dispute resolution based on Indigenous traditions, role of Indigenous 
communities and Indigenous laws in child protection. 

(iii) violence against Indigenous Peoples, particularly women, girls, and two-
spirited people. 

Addressing Racist Legal Doctrines 

(b) challenge the notion of law’s neutrality in CLEBC products, addressing how racist 
legal doctrines such as the Doctrine of Discovery and Terra Nullius continue to be 
reflected in the operation and exercise of the law, including in the areas of 
Aboriginal Title, Rights, and Treaty Rights. 

Truth-Telling about Racism within the Profession 

(c) support truth-telling and raise awareness of racism faced by Indigenous lawyers and 
law students within the profession with such initiatives as the mini-documentary, 
“But I Was Wearing A Suit”.  

Human Rights and Anti-Racism Training 

(d) develop and offer resources in human rights and anti-racism, with a focus on 
Indigenous Peoples’ rights as human rights, identifying and eliminating racism.  

Conflict Resolution based in Indigenous Legal Traditions 

(e) develop and offer resources in alternative conflict resolution reflecting Indigenous 
laws and peacemaking traditions, which are multi-juridical and reach across legal 
systems, and respect cultural diversity among Indigenous Peoples.  

Continue Extensive Aboriginal and Indigenous Law Curriculum 

(f) continue to offer a curriculum on Aboriginal Law and Indigenous Laws, including 
programs such as:  

• Indigenous Legal Orders Conference 

• Aboriginal Law Conference 

• Aboriginal Administrative Law Conference 

• Indigenous Governance 

• Indigenous Child Welfare and the CFCSA   

Indigenous Laws 

(g) adopt an expanded definition of what law is to include Indigenous laws and legal 
orders, and develop approaches to teaching law that recognize that Canada is multi-
juridical and that Indigenous laws and legal systems coexist with Canadian laws and 
legal systems.  

(h) integrate discussion of Indigenous laws into institutional and substantive law 
courses and content, and create awareness within the legal profession that not 
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knowing that more than one system of law and many legal processes are in 
operation is an issue of legal competency and ethics. 

(i) develop Indigenous laws resources in partnership with Indigenous Peoples and 
institutions in areas such as child welfare, lands and resources, and legal mechanisms 
for decision-making or adjudicating disputes. Resources could include such things as 
webinars exploring Indigenous laws and legal orders, hosting Indigenous Laws 
discussion groups, and creating a checklist to guide lawyers in working with and 
actively respecting Indigenous laws and legal systems in their practice. 

(3) CLEBC will actively involve Indigenous people in decision-making, planning and content 
creation. CLEBC will: 

(a) engage participation by actively recruiting Indigenous lawyers, judges, leaders, 
academics, and knowledge keepers as volunteer chairs, speakers, authors and 
advisors to CLEBC content creators. 

(b) establish relationships with Indigenous lawyers practicing in each of the core areas 
(Family, Criminal, Real Estate, Wills & Estates, Litigation, and Business) to advise 
content creators on substantive and ethical issues in their work. 

(c) work toward achieving proportional representation of Indigenous Peoples on staff. 

(d) build trust and strengthen relationships with Indigenous organizations, communities 
and resource providers. 

(e) support Indigenous businesses and suppliers for services such as catering, printing, 
gifts, hotels, and venues.  

(f) consider how to offer courses away from the big hotels downtown, such as at 
Musqueam or other Indigenous venues.  

(4) CLEBC will support and develop Board and staff capacity to meet the TRC Calls to 
Action. CLEBC will: 

(a) educate the Board and staff about the TRC recommendations and Indigenous and 
Canadian history, particularly the role that law played in Canada’s history of 
colonialism. 

(b) provide cultural competency training for the Board and staff to build capacity and 
understanding of CLEBC’s commitment to the principles of the TRC, including 
providing information on the context and legacy of residential schools, establishing 
a TRC staff library, holding discussion groups and workshops, and offering 
opportunities for staff to attend Aboriginal and Indigenous law events hosted by 
Indigenous organizations. 

(c) create mechanisms for CLEBC staff to make recommendations on the 
implementation of this action plan. 

(5) CLEBC will facilitate increased access to CLEBC programs by Indigenous people to 
encourage audience diversity and reconciliation. CLEBC will: 

(a) reach out to Indigenous communities and publicize the 50% bursary available to 
Indigenous lawyers and community members. 
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(b) investigate creating a website portal for Indigenous lawyers, including such things as 

pricing, speaking opportunities, free trainings, invitations to discussion groups, 
testimonials about contributing at CLEBC from experienced Indigenous volunteers. 

(c) continue to reach out to law schools with complimentary attendance for all 
Indigenous law students, participants at Indigenous Legal Clinics, and Indigenous 
law professors. 

(6) CLEBC will monitor, measure, evaluate, and report to ensure accountability to the 
Reconciliation Action Plan. CLEBC will: 

(a)  establish assessment, feedback, and reporting mechanisms to monitor achievement 
of goals and to inform ongoing work, and set time limits to ensure accountability 
and make the implementation of this Reconciliation Action Plan measurable. 

(b) establish a process for the Board and staff to make suggestions on how to continue 
to renew the commitments made in the Reconciliation Action Plan. 

(c) report progress to the Board at each board meeting. 
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I. Background 

On June 2, 2015, the Truth and Reconciliation Commission (TRC) released its Executive Summary 
Report (Report),1 including 94 recommendations (Recommendations)2 to redress the legacy of 
residential schools and to offer guidance for reconciliation.  

At the October 30, 2015 Benchers meeting, the Benchers unanimously agreed that addressing the 
challenges arising from the TRC Recommendations is one of the most important and critical issues 
facing the country and the legal system today. Therefore, they decided to take immediate action to 
demonstrate their commitment to respond meaningfully to the Recommendations.  

The Benchers acknowledged that Recommendations 27 and 28 speak specifically to the legal 
profession, but recognized that the role of lawyers in reconciliation goes beyond these two 
Recommendations. A number of the other Recommendations are also intended to alleviate legal 
issues currently impacting Indigenous communities and, although not directly aimed at lawyers, 
their implementation largely depends on the engagement of lawyers.  

The Law Society’s regulatory authority over lawyers in British Columbia provides a significant 
opportunity to facilitate the implementation of the TRC Recommendations that relate to the Law 
Society’s mandate to uphold and protect the public interest in the administration of justice, by: 

                                                      
1  http://www.trc.ca/websites/trcinstitution/File/2015/Findings/Exec_Summary_2015_05_31_web_o.pdf . 

2  http://www.trc.ca/websites/trcinstitution/File/2015/Findings/Calls_to_Action_English2.pdf . 

http://www.trc.ca/websites/trcinstitution/File/2015/Findings/Exec_Summary_2015_05_31_web_o.pdf
http://www.trc.ca/websites/trcinstitution/File/2015/Findings/Calls_to_Action_English2.pdf
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(a) preserving and protecting the rights and freedoms of all persons; 

(b) ensuring the independence, integrity, honour and competence of lawyers; 

(c) establishing standards and programs for the education, professional responsibility and 
competence of lawyers and of applicants for call and admission; 

(d) regulating the practice of law; and 

(e) supporting and assisting lawyers, articled students and lawyers of other jurisdictions 
who are permitted to practise law in British Columbia in fulfilling their duties in the 
practice of law.3 

The Law Society intends to support the realization of TRC’s Recommendations that intersect with 
its mandate. 

The TRC’s Recommendations were the focus of the Benchers’ Retreat and Conference on June 3, 
2016. At the Benchers meeting on June 4, 2016, the Benchers supported the idea of a permanent 
advisory committee. A resolution was passed to create the Truth and Reconciliation Commission 
Advisory Committee at the July 8, 2016 Benchers meeting.  

II. Preamble 

The Law Society of British Columbia: 

(1) Acknowledges the Truth and Reconciliation Commission’s finding that, for over a 
century, the central goal of Canada’s Aboriginal policy can best be described as 
“cultural genocide”; 

(2) Recognizes that lawyers have played, and continue to play an active role in past 
and present injustices that affect Indigenous people; and 

(3) Understands that the matters identified in the TRC’s report and recommendations 
are some of the most critical issues facing the legal system today. 

Therefore, the Law Society of British Columbia has constituted a Truth and Reconciliation 
Commission Advisory Committee to guide the Law Society’s immediate and meaningful response 
to the TRC’s calls to action.  

III. Mandate 

The mandate of the Truth and Reconciliation Advisory Committee is to provide guidance and 
advice to the Law Society of British Columbia on legal issues affecting Indigenous people in the 
province, including those highlighted in the Truth and Reconciliation Commission’s Report and 
Recommendations, such as: Indigenous laws, the implementation of the United Nations Declaration 
on the Rights of Indigenous Peoples, Aboriginal rights and title (including treaty rights), issues 
concerning jurisdictional responsibility for Indigenous people, child welfare, overrepresentation of 
Indigenous people in custody and the need for enhanced restorative justice programs, and the 
disproportionate victimization of Indigenous women and girls.  

                                                      
3  Section 3 of the Legal Profession Act. 
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IV. Goals 

The goals of the Truth and Reconciliation Advisory Committee are to support the Law Society in 
its efforts to: 

(1) Understand access to justice issues from the perspective of Indigenous people in British 
Columbia; 

(2) Address the unique needs of Indigenous people within the legal system in BC; 

(3) Improve cultural competence training for lawyers in British Columbia to: 

(a) Recognize and respond to diverse legal service needs; and 

(b) Understand the relevance and applicability of Indigenous laws within the Canadian 
legal system; 

(4) Address the unique needs of Indigenous people within the Law Society’s regulatory 
processes; and 

(5) Support Indigenous lawyers to help ensure the legal profession reflects the public it serves. 

 

V. Responsibilities  

The Committee will: 

(1) Monitor legal issues affecting Indigenous communities in British Columbia; 

(2) Recommend ways for the Law Society to develop and maintain positive relationships with 
Indigenous communities; 

(3) Ensure that Indigenous communities are effectively engaged in the efforts of the 
Committee to fulfill its mandate; 

(4) Promote collaboration and coordination across Law Society committees and departments 
on Indigenous policies, programs, and initiatives; 

(5) At the request of the Benchers or Executive Committee on matters regarding Indigenous 
issues pertaining to the legal system in British Columbia: 

• Develop recommendations, policy options, and initiatives; 

• Advise the Benchers on priority planning; 

• Analyze policy implications of Law Society initiatives; 

• Identify strategic collaborative opportunities; and 

• Attend to other matters referred to the Committee. 

VI. Principles 

The guiding principles for the Committee are as follows: 

(1) Reconciliation requires a willingness to promote structural and systemic change in the 
relationship between Indigenous and non-Indigenous peoples; 
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(2) Inclusive engagement with Indigenous communities and the legal profession is required 
for the Committee to fulfill its mandate; 

(3) Relationships built upon respect are essential to the Committee’s operation; 

(4) Flexibility is necessary for the Committee to address a broad range of issues, adapt to 
changing circumstances, and maintain relevance; and 

(5) Transparent communication is necessary to build and maintain trust in the Committee’s 
endeavors. 

VII. Composition 

The Committee will be comprised of an equal number of Benchers and non-Benchers.  

Selection of Committee members will be in accordance with the Law Society’s appointments 
practices, and will reflect:  

• a broad range of Indigenous representatives; 

• different regions of the province, including urban and rural locations; 

• a variety of practice areas; and 

• gender balance. 

Committee members who are well respected by Indigenous communities will be selected, with the 
understanding that Committee members will be trusted to identify and convey the perspectives and 
concerns of Indigenous communities to inform the work of the Committee.  

The Indigenous representatives on the Committee will be survivors or intergenerational survivors 
of the residential school experience. 

The Committee will have two co-chairs: the President of the Law Society of British Columbia and 
an Indigenous representative.  

VIII. Meeting Practices 

 
The Committee shall operate in a manner consistent with the Law Society’s governance policies. 

The Committee shall meet as required. 

At least half of the members of the Committee will constitute a quorum.  

The Committee will strive to reach consensus in decision-making. If consensus cannot be attained, 
then decisions will be made by a majority vote. 

IX. Reporting Requirements 

The Committee will provide written reports to the Benchers two times annually by providing one 
mid-year report and one year-end report each year. 

The Committee may provide additional updates at regularly scheduled Bencher meetings. 
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X. Review 

These Terms of Reference are subject to review from time to time as deemed appropriate by 
the Benchers. 
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FOREWORD
Numerous commissions of inquiry have repeatedly concluded that the Canadian legal system has
not served Aboriginal peoples well. The reasons for this are diverse, and the range of possible
solutions are complex and controversial. For many Aboriginals, the legal system is inherently
foreign to their views and values, a problem that is exacerbated by the fact that the legal system
has been traditionally administered by non-Aboriginals. Certainly the legal profession, as one
part of the legal system, has not historically been a welcoming place for Aboriginals.

For that reason alone, publication of this report is a significant milestone in the Law Society’s
commitment to promote greater equality in the legal profession. For the first time, the Law
Society, through its Equity and Diversity Committee, has systematically sought out the views of
Aboriginal lawyers and law students concerning the problems and discriminatory barriers that
they face in accessing and working in the legal profession. Armed with that information, the
Committee formed an Aboriginal Law Graduates Working Group to analyze those problems and
barriers and to recommend actions and policies to overcome them. This report reflects the
Working Group’s analysis, deliberations and recommendations. The onus now lies with the
Benchers and the legal profession to take the next step, through discussion, dialogue and action,
to ensure that the legal profession is a just, equitable and welcoming place for Aboriginal law
students and lawyers.

It has been a privilege and an honour to act as Chair of the Aboriginal Law Graduates Working
Group. I want to sincerely thank the many Aboriginal lawyers and law students who candidly
shared their views with us and to especially thank the members of the Working Group and the
Advisory Group for their efforts in bringing this report to fruition.

Gerry Ferguson
Chair, Aboriginal Law Graduates Working Group
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I.  INTRODUCTION

Background to this report
This report constitutes the third and final stage of a research project undertaken by the Law
Society of British Columbia to identify and address discriminatory barriers faced by Aboriginal
law students and lawyers. The first stage of the project was a survey of Aboriginal law graduates
conducted in late 1994 and early 1995. The data collected from that survey was published in
Report on the Survey of Aboriginal Law Graduates in British Columbia (the Survey Report).1

The second stage involved five focus group meetings of Aboriginal lawyers and law students
held in different parts of the province in the Fall of 1996. The comments and suggestions arising
out of the focus group meetings were published in May, 1998 in a report entitled Summary of the
Discussion of the Aboriginal Law Graduates Focus Groups (the Focus Groups Report).2 The
Survey Report and the Focus Groups Report indicate that Aboriginal law students and lawyers
have faced and continue to face a variety of discriminatory barriers at all levels of the legal
profession. In December, 1998, the Equity and Diversity Committee of the Law Society
established the Aboriginal Law Graduates Working Group to analyze the results and suggestions
in the two reports and to recommend action and policies that the Law Society might adopt or
endorse to overcome barriers facing Aboriginal lawyers and law students.

Terminology
The word “Aboriginal” is used in this report rather than “First Nations,” “Indigenous,” “Native”
or “Indian.” We recognize that these terms can carry different political and social meanings for
different people. For consistency with the two previous reports, we continue to use the word
“Aboriginal” unless the context demands otherwise. When we use the word “Aboriginal,” we
intend to include status and non-status Indians, Métis and Inuit peoples.

Working Group
The Working Group was composed of three members of the Law Society’s Equity and Diversity
Committee and six Aboriginal lawyers and law students. The Working Group members were
selected in an effort to represent varying experiences and perspectives on the current realities of
legal education and law practice for Aboriginal persons. The members of the Working Group,
and their various affiliations, are set out below:

Hugh Braker, Q.C. is an Aboriginal lawyer practising in Port Alberni, a member of the
Law Society’s Equity and Diversity Committee and a member of the Subcommittee that
prepared the Survey Report and Focus Groups Report.

Terry Brown is an Aboriginal lawyer who worked (until March, 2000) at the L’ax Ghels
Community Centre, which is a Legal Services Society Native Community Law Office.
Terry is also a member of the Law Society’s Equity and Diversity Committee.

Gary Campo is a third-year Aboriginal law student at the University of Victoria.

                                                
1. Law Society of British Columbia, 1996.

2. Law Society of British Columbia, 1998.
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Gerry Ferguson is a member of the Law Society’s Equity and Diversity Committee, a
member of the Subcommittee that prepared the Survey Report and Focus Groups Report,
and a Professor of Law at the University of Victoria.

Linda Locke is an Aboriginal lawyer at the Upper Skeena Counselling & Legal
Assistance Society, which is a Legal Services Society Native Community Law Office in
Hazelton. Linda is also a representative on the Aboriginal Justice Centre.

Bonnie Leonard is an Aboriginal lawyer practising at Mair Jensen Blair in Kamloops.
Bonnie was President of the Native Law Students Association at the University of
Victoria.

Candice Metallic is an Aboriginal lawyer who articled and practised for two years at
Blake Cassels & Graydon until the Fall of 1999. Candice is a member of the Executive
of the Indigenous Bar Association.

Linda Thomas is a third-year Aboriginal law student at the University of British
Columbia.

Kory Wilson-Goertzen is a recent Aboriginal law graduate from the University of British
Columbia and is currently an instructor at the Institute of Indigenous Government in
Vancouver.

Advisory Group
In order to assist the Working Group in collecting information, evaluating suggestions and
formulating recommendations, representatives of relevant organizations and institutions were
consulted about certain issues the Working Group was considering, and met with the Working
Group several times. They are listed as the “Advisory Group.” However, this report was prepared
by the Working Group and does not necessarily represent the views of members of the Advisory
Group. Although the Advisory Group members are not responsible for the comments,
suggestions and recommendations in this report, the Working Group is very grateful to them for
their very valuable contributions to our deliberations. The Advisory Group consisted of:

William Duncan, Director of the Professional Legal Training Course until November,
1999;

Jack Huberman, Q.C., Executive Director of the Continuing Legal Education Society of
British Columbia;

June McCue, an Aboriginal Law Professor and Director of the First Nations Program at
the Faculty of Law, UBC;

Lynn Smith, a Justice of the Supreme Court of British Columbia and a member of the
Education Committee of that Court; and

Daniel Steinberg, a Judge of the Provincial Court of British Columbia and a member of
the Equality Committee of that Court.

The Survey Report
The Survey Report is a summary of the data obtained from a survey that was mailed to the 81
Aboriginal lawyers known to be residing in British Columbia. The objective of the survey was to
obtain information from Aboriginal lawyers about their personal experiences and perceptions of
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any cultural or discriminatory barriers they experienced in law school, articles and practice. The
survey was not sent to law students. Half of the respondents completed the survey (41 out of 81).
Of these 41 respondents, 93% had been called to the B.C. bar, with the majority having been
called within the past 10 years; 71% of respondents were practising; 29% were no longer
practising or had never practised; half were women; half lived in Vancouver or Victoria; half had
been raised off reserve; 83% spoke English as their first language and only 10% were fluent in an
Aboriginal language. The relatively small sample size and the 50% response rate must be kept in
mind when assessing the survey results.

The Focus Groups Report
The Focus Groups Report records the views of the 37 Aboriginal lawyers and law students who
attended focus group meetings in Victoria, Vancouver, Kelowna, Prince George and Kamloops.
Retired Judge Alfred Scow, British Columbia’s first Aboriginal lawyer and judge, acted as
facilitator at all five focus groups. Of the 37 participants, 12 were law students and the remaining
25 were lawyers. It is estimated that the focus group participants represented approximately 25%
of all Aboriginal law students and lawyers in the province.

The survey of Aboriginal lawyers was designed to collect information on the nature and extent of
discriminatory barriers that Aboriginal lawyers and law students face. Apart from one question,
the survey did not request the Aboriginal respondents to provide solutions or directions on how
to eliminate any such discriminatory barriers. However the focus group sessions were
specifically designed, not only to further explore the nature and extent of discriminatory barriers,
but also to elicit possible strategies or solutions for eliminating such barriers. The focus group
participants shared their experiences in a most candid and personal way. Many of them also
made suggestions for improvements. The experiences and suggestions for reform made by the
participants were directed at various institutions, including pre-law programs, law schools,
articling, PLTC, CLE and the judiciary. The focus groups were a very effective method for
eliciting suggestions for possible improvements. However, it must also be observed that the focus
group methodology had two significant limitations: (1) suggestions for reform were generally not
fully discussed, debated and voted upon, and therefore do not necessarily reflect the opinion of
the majority of participants; (2) none of the institutions being commented upon were present and
therefore had no opportunity to respond to the participants’ concerns and suggestions for reform.

Working Group’s methodology
The Working Group (and the Advisory Group) were specifically set up to assess and evaluate the
various suggestions for reform that were made by the Aboriginal participants in the survey and
focus groups. The Working Group met on seven occasions to review the suggestions from the
Survey Report and Focus Groups Report and to prepare our own recommendations. During these
meetings, the Working Group also received information and feedback from the Advisory Group
and other representatives from various legal institutions. While the suggestions in the Survey
Report and Focus Groups Report provided the primary framework for our discussions, the
Working Group quickly passed over suggestions that were based on outdated information and
also pursued some issues that were not dealt with in the two previous reports.
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II.  ACCESS TO LAW SCHOOL
Aboriginal persons have been, and continue to be, under-represented in the legal profession. In
1997 there were approximately 500 Aboriginal lawyers in Canada. If the Aboriginal population
were proportionately represented in the profession, there would be approximately 1,500
Aboriginal lawyers in Canada.3 In British Columbia as of December 31, 1999, there were 8,688
practising lawyers and 1,159 non-practising lawyers. Although there are no exact figures on the
number of practising and non-practising Aboriginal lawyers in British Columbia, the Working
Group estimates the total number is between 100 and 150. Assuming that Aboriginal persons in
British Columbia constitute five to eight per cent of the population, there should be 500 to 800
Aboriginal lawyers in the province, rather than the 100 to 150 that there are. Because successful
completion of a law degree is a condition for becoming a lawyer, ensuring Aboriginal access to
law school is a critical first step in increasing the number of Aboriginal lawyers. In this part of
our report, we briefly examine the existence and adequacy of opportunities and programs for
Aboriginal persons to enter and successfully complete law school. In particular, we look at two
types of programs that are specifically designed to increase the number of Aboriginal students in
law schools: (1) pre-law preparation programs; and (2) discretionary law school admission
categories.

A recent report of the Canadian Bar Association’s Working Group on Racial Equality in the
Legal Profession acknowledged that systemic racism is, in general, widespread within the
profession.4 The CBA Working Group drew special attention to the unique discrimination faced
by Aboriginals and noted the historical relationship of colonialism that lies at the heart of that
discrimination.5 The problem of under-representation of Aboriginal persons in the legal
profession is part of a more widespread Canadian problem, namely, the significant under-
representation of Aboriginal persons at all levels of higher education. Statistics Canada has
recently released the following data6 on the distribution of Aboriginal and non-Aboriginal
populations aged 20 to 29, by highest level of education attained as of 1996:

Level of education obtained Aboriginal Non-Aboriginal

Less than high school 45% 17%

High school diploma 32% 36%

Community college/trade-vocational graduates 20% 28%

University graduates 4% 19%

                                                
3. These statistics are cited in the University of Saskatchewan Native Law Centre’s brochure for the Program of Legal

Studies for Native People.

4. Racial Equality in the Canadian Legal Profession, presented to the Council of the Canadian Bar Association,
February, 1999 by the Working Group on Racial Equality in the Legal Profession. This volume contains two
reports. The first — The Challenge of Racial Equality: Putting Principles into Practice — was authored by the
Working Group at large and will hereafter be referred to as the CBA Racial Equality Report. The second — Virtual
Justice: Systemic Racism and the Legal Profession — is the report of Working Group member Joanne St. Lewis
and will hereafter be referred to as the St. Lewis Racial Equality Report. The reference cited above is from the CBA
Racial Equality Report at 2.

5. CBA Racial Equality Report at 27.

6. This data is reported in the Globe & Mail, Tuesday, February 22, 2000, at A3.
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This data indicates that significant society-wide initiatives need to be taken to improve the
overall level of education attained by Aboriginal persons.

A.  Laurentian University’s Aboriginal Legal Education Certificate
Program
In 1992-93 Laurentian University undertook a consultation program with Aboriginal peoples in
northeastern Ontario. The consultation process was designed to assess the need for a Native pre-
law program in Ontario. The consultation group concluded that there were a number of barriers
that discouraged Native students from obtaining a law degree or entering other justice-related
professions. The consultation group found that (1) attending university can be a difficult and
isolating experience for Native people, and (2) university curricula in general, and law school
curricula in particular, are based in large part on a value system foreign to Aboriginal values and
beliefs. With that in mind, the consultation group recommended that a pre-law program be
established that would develop the academic skills necessary for law school within the context of
a culturally relevant curriculum.

In response to the above suggestion, the Department of Native Studies at the University of
Sudbury and Laurentian University have created the Aboriginal Legal Education Certificate
program. The program began in September, 1997. Students entering the program must have the
normal requirements for admission to a B.A. program at Laurentian University. The program is
one year in length. Students in the program take seven law-related courses.7 The program has the
following objectives:

1. to develop the academic skills of Aboriginal students that will better prepare them for the
unique nature of legal studies in law school;

2. to provide a program of instruction for students on laws and processes affecting
Aboriginal peoples to facilitate an understanding of the relationship between Aboriginal
peoples and Canadian legal and political systems.8

The Director of the Aboriginal Legal Education Certificate Program would like to see successful
completion of the program as a direct route for admission into Canadian law schools. We have
been advised by the two law schools in British Columbia that they generally consider essential a
minimum of three years of undergraduate preparation to acquire the academic skills necessary to
succeed in law school. Although it is too early to say for sure, the Admissions Committees at the
two B.C. law schools may well decide, based on prior experience, that one year of university
level training, even if specifically designed for students intending to enter law school, is not
sufficient preparation to allow a student to successfully compete in law school.

Whether or not the Aboriginal Legal Education Certificate Program operates as a direct route
into law school, it certainly is the type of program that can encourage Native peoples to enrol in
university and, in that context, graduates of the program may well proceed to second and third-
year university level studies, before ultimately applying for admission to law school. In this way,
the program will have encouraged more Native people to enter law school, and for those

                                                
7. The Aboriginal Legal Education Certificate Program brochure lists the seven courses as follows: (1) introduction to

legal studies, (2) introduction to private law, (3) introduction to public law, (4) legal research, writing and
Aboriginal law, (5) Canadian law, politics and Aboriginal people, (6) Aboriginal people and the criminal justice
system, and (7) social policy and family law for Native people.

8. See program brochure.
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ultimately not entering law school, the program will have provided them with valuable training
and background information on legal and justice-related issues.

B.  University Of Saskatchewan’s Program Of Legal Studies For Native
People
The Program of Legal Studies for Native People has been offered through the Native Law Centre
at the University of Saskatchewan since 1973. When the Saskatchewan program was established
in 1973, there were only four lawyers and five law students of Aboriginal ancestry in Canada.
For its first 15 years, the Saskatchewan program admitted approximately 30 students each year.
For the next seven years (1988-1994), enrolment rose to an average of 60 students per year. For
the past five years (1995-1999), enrolment has fallen to approximately 40 students each year.9 By
1997, there were almost 400 alumni of the Saskatchewan program who had successfully
graduated from law school and another 125 alumni who were currently enrolled in law school.
Since 1985, approximately the same number of men and women have enrolled in the program.

The main purposes of the Saskatchewan program are (1) to increase the number of Aboriginal
students admitted into law schools across Canada, and (2) to help prepare Aboriginal students
academically and culturally for the rigours of law school.

(i)  Admission
The Saskatchewan program is open to all qualified Canadian students of Aboriginal ancestry
(status or non-status Indian, Métis and Inuit). To qualify, Aboriginal applicants must first apply
to a Canadian law school and receive an offer of admission from a law school. The law school’s
offer of admission may be unconditional. This means that the student is not required to attend the
Saskatchewan program in order to be admitted to the law school, but may do so if he or she
wishes. On the other hand, some Aboriginal students will receive a conditional offer of
admission to a law school. This means that the law school will admit the Aboriginal applicant
only if the applicant successfully completes the Saskatchewan program.

Law schools will only admit a student (whether Aboriginal or non-Aboriginal) in circumstances
where the law school believes that the student has a reasonable prospect of passing. In an effort
to ameliorate past and continuing educational and socio-economic inequities that some persons
experience, law schools have set aside a number of discretionary admission places in law school
for such applicants. In the case of some Aboriginal students who apply for admission under a law
school’s discretionary category, their academic records leave a reasonable doubt whether they
currently possess sufficient academic background and skills to successfully pass law school. In
such cases, the law school may extend to those applicants an offer of admission that is
conditional on the applicants successfully completing the Saskatchewan program. In this way, the
Saskatchewan program increases Aboriginal access to law schools by enabling law schools to
increase the number of offers to Aboriginal students in the higher risk category because law
schools can rely on the Saskatchewan program to conduct an extensive and comprehensive
evaluation of an Aboriginal student’s prospects for passing law school.

One of the Focus Group suggestions was that the Saskatchewan program should place more
emphasis on admitting Aboriginal students to its program who have demonstrated ties to the

                                                
9. The Director of the Saskatchewan program believes that this drop in enrolment is in large measure attributable to

the availability of funding for students to attend the program.
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Aboriginal community. 10 The implication in that suggestion is that the Saskatchewan program is
admitting too many Aboriginal students, particularly those who grew up off-reserve, who have no
ties to, or commitment to improving, Aboriginal communities. The Working Group strongly
disagrees with that suggestion.11 First, available evidence suggests just the opposite. A
surprisingly high percentage of Aboriginal lawyers in the Survey Report (83%) indicated that
they entered law school “to serve my community.” Second, the suggestion is based on a
misconception of the Saskatchewan program’s admission process. The Saskatchewan program
admits Aboriginal students who already have a conditional or unconditional offer of admission
from a Canadian law school. Thus it is the various law schools, not the Saskatchewan program,
that effectively control Aboriginal admissions. Finally, in British Columbia, both law faculties
consider an Aboriginal applicant’s involvement and interest in Aboriginal communities and
Aboriginal issues as an important factor in making their discretionary admissions decisions.

(ii)  Program description
The Saskatchewan program, which is eight weeks long (late May to late July), is taught by
lawyers and law professors from across Canada. Since 1994, the subject matter taught in the
program is property law, and it is divided into three components: personal property, real property
and Aboriginal property. The property course is equivalent to first-year property courses taught
at Canadian law schools. Each week, students receive 15 hours of instruction in property law and
also attend tutorials, as well as writing and other skills seminars. In addition to completing six
written assignments, students are required to write mid-term practice exams and final exams. The
program is designed to teach students the skills necessary to succeed in law school using
property law as the substantive law vehicle. The program’s teaching group also includes Elders
who provide guidance, counselling, instruction and cultural components to the program. At the
end of the program, the teaching group assesses each student’s performance based upon writing
assignments, exams and student participation during the program. A student’s final grade and an
overall assessment is sent to each law school where the student has received a conditional or
unconditional offer of admission.

(iii)  Course credit for the program
Approximately two-thirds of Canadian law schools formally recognize the property course
offered by the Saskatchewan program as equivalent to the first-year property course at their law
schools.12 Accordingly, those law schools grant course credit for first-year property to students

                                                
10. The following suggestion appears in the Focus Groups Report at 8:

Suggestion 1.02 – That the University of Saskatchewan’s Program of Legal Studies for Native
People re-evaluate its admission policy in consideration of the people the program is meant to help,
and to place more emphasis on ties and commitment to the Aboriginal community.

11. The Director of the Saskatchewan program has also rejected this suggestion in the following words: “it would be
inappropriate to follow the suggestions of some and restrict admission to students who ‘come from reserves.’ The
Program of Legal Studies for Native People is intended to serve all Aboriginal students, not just those from
reserves. Students who are Métis and Inuit will, by definition, not come from reserves, but they are Aboriginal
students who must be served by the program. We also believe that it is inappropriate to exclude ‘students who grew
up off-reserve’ because they do not control where they grew up but depend for this on the dictates of the
government (placing children in care or in adoptive families) or their parents. Our Elders encourage the
participation of all Aboriginal people in the program, regardless of their origins. Their wisdom in this is indicated
by the fact that many students who have grown up outside of their communities are the most committed to working
for Aboriginal peoples in spite of their background.”

12. The Law Faculty at UVic gives students who have successfully completed the Saskatchewan program credit for the
first-year property course. On the other hand, the Law Faculty at UBC does not. Other law schools that give credit
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who have successfully completed the Saskatchewan program. The reduction of one course from
an Aboriginal student’s first-year course load can make a real difference to that student’s ability
to succeed in first-year law. The first-year law program is acknowledged by all students to be
very heavy. A significant number of Aboriginal students, as with other students admitted in the
discretionary category, have difficulty adjusting to the workload and skills demands of the first-
year program. In addition, many Aboriginal students have child care responsibilities as well as
responsibilities to extended family and community that place significant pressures on their time.
These time pressures are also exacerbated by cultural differences that Aboriginal students must
cope with in law school. The reduction of one course in their course load provides Aboriginal
students with additional time to spend on other courses, thereby improving their chances to
succeed in first year. Between 1973 and 1984, approximately 60% of the Saskatchewan program
graduates successfully completed a law degree. After the first introduction of skills components
in the program in 1985, the success rate rose to approximately 79%. With the introduction of the
single course format and the complementary skills components in 1994, the number of
Saskatchewan program graduates who successfully complete their law degree is now 85% or
higher.

(iv)  Funding for the Saskatchewan program
The direct costs of the instructional components of the Saskatchewan program are covered by
student tuition fees ($2,150 per student). The costs of Native Law Centre staff to administer the
program, to provide student counselling, recruit and so on are not included in this amount. Those
amounts are covered by the operating budget of the Native Law Centre, which is supported by
funding from the University of Saskatchewan and various law foundations (British Columbia,
Alberta, Saskatchewan, Manitoba, Ontario and Northwest Territories). These grants help to
support the Program of Legal Studies for Native People and all other Native Law Centre
programs, including research, publications and library.

From a student’s point of view, the major costs of attending the program are tuition ($2150),
room and board (perhaps $500 a month for a single student), the cost of travelling to and from
Saskatchewan and the loss of income from a summer job while attending the program. Available
funding for individual students has been significantly reduced in recent years. The Department of
Indian and Northern Affairs (DINA) provides grants for post-secondary education to First
Nations Bands and Inuit communities. Status Indian and Inuit students can apply to their Band or
community for funding to attend the Saskatchewan program and to attend law school. However,
DINA has placed a cap on the total amount of post-secondary educational grants. As the number
of Aboriginal students attending post-secondary programs rises, the size of the grants to each
student has necessarily decreased. In addition, some Bands give priority to undergraduate
university degrees, leaving no money for educational programs such as the Saskatchewan
program.

Non-status Indians and Métis do not qualify at all for DINA funding. To remedy this inequity,
the federal Department of Justice in 1973 created a Grants and Scholarship Program for these
students to assist them to attend both the Saskatchewan program and law school. Between 1985
and 1994, an average of 15 to 16 non-status Indians and Métis were funded and attended the
program each year. In 1995 the Department of Justice significantly reduced its grants and
scholarship budget. That year, funding for qualified students already in law school was

                                                                                                                                                
for the property course include Alberta, Calgary, Saskatchewan, Manitoba, Osgoode Hall, Ottawa, Windsor,
Queen’s and Dalhousie. McGill does not give credit because its common law property course is not taught until the
second year of their program.
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continued, but there were no funds for any new students entering the program. As a result, the
number of non-status Indians and Métis attending the Saskatchewan program has fallen by half.
In 1998, the Department of Justice increased its bursary funds, but still at a level well below the
pre-1995 funding level. Rather than funding 15 to 20 non-status Indians and Métis as in the past,
the Department of Justice bursary program is now sufficient to support, on average, three to five
students each year to attend the Saskatchewan program.

(v)  Opinions about the program
Although a few participants in the focus groups were critical of the Saskatchewan program,13 the
vast majority of the focus group participants spoke very favourably of it. A majority of the
Working Group members also attended the Saskatchewan program and viewed it as very
beneficial. The Working Group members who attended the program were generally of the
opinion that the program is very helpful in preparing Aboriginal law students both academically
and culturally for law school. In addition, they felt that the program provided an important
network for Aboriginal students across the country. One Working Group member who did not
attend the Saskatchewan program primarily for financial reasons indicated that she wished she
had attended because she felt “behind” those Aboriginal students in her first-year class who had
attended the program.

The major concerns expressed about the Saskatchewan program were largely of a logistical
nature: its length, the expense and the unavoidable relocation. We will return to these matters.

(vi)  Attendance at the Saskatchewan program by UVic and UBC students
The Faculty of Law at the University of British Columbia has traditionally made extensive use of
the Saskatchewan program. Indeed, 25% of all Aboriginal lawyers in Canada who attended the
Saskatchewan program have received their law degree from UBC. Approximately five years ago,
UBC’s policy on the use of the Saskatchewan program shifted. It is now Faculty policy that
applicants to UBC do not have to attend the Saskatchewan program. No offers of admission are
made conditional on a student attending the Saskatchewan program. However, the Director of the
Aboriginal Program at UBC may recommend to a particular student that he or she would benefit
from attendance. In 1997 only six of the approximately 45 Aboriginal law students enrolled in
UBC that year had attended the Saskatchewan program. UBC’s policy shift arose out of doubts
that some faculty members and some Aboriginal students had as to whether a Saskatchewan-like
program is what is really needed to assist incoming Aboriginal law students to succeed in law
school. Apart from whether the program was necessary, others were concerned that the
Saskatchewan program was too long (eight weeks), too expensive or too inconvenient (i.e.
students having to relocate to Saskatchewan).

The Faculty of Law at the University of Victoria continues to rely on the Saskatchewan program
to a greater extent. In 1997 and 1998, a total of 13 Aboriginal students were admitted to the
University of Victoria under its special access program. Three of these students were given
conditional offers (i.e. they were required to take the program). The remaining 10 students were
given unconditional offers and were, therefore, not required to take the program. Nonetheless,

                                                
13. It was not clear from the Focus Groups Report exactly how many focus group participants expressed

dissatisfaction, whether some of the critics were persons who had heard rumours about the program but chose not
to attend it for various reasons, and whether dissatisfaction with the program arose principally from dissatisfaction
with the handling of one serious incident involving a student several years ago.
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the law school strongly advises these students that the program is very beneficial14 and that if
they can obtain funding they should take advantage of this opportunity. As a result, five of the 10
students voluntarily entered the program.

(vii)  Concerns, options and alternatives
The Working Group is of the opinion that the Saskatchewan program provides valuable and
unique assistance in a number of ways to Aboriginal persons who want to become lawyers:

1. it provides an effective screening and evaluation function that enables law schools to
admit Aboriginal students who might not otherwise be admitted;

2. it provides students with extensive instruction and practice in the academic and legal
skills necessary for successful completion of law school;

3. it helps to prepare students for the cultural shocks of law school and also provides the
opportunity to create a support network among Aboriginal students; and

4. it provides an opportunity for its graduates to obtain credit for the first-year property
course at most law schools; this in turn gives those students much needed, additional
study time for their other first-year law courses.

It appears from the Focus Groups Report and our own deliberations that the major concerns that
some people have with the Saskatchewan program are its length, the expenses involved in
attending the program and the difficulties involved in having to relocate to Saskatchewan. Our
Working Group considered each of these concerns and possible options to deal with them.

(a)  Relocation

Having to move to Saskatoon for eight weeks to attend the program involves certain expenses
that vary depending on each student’s circumstances (e.g., travel expenses there and back and
perhaps additional accommodation expenses if a student has been living for free at home or if
that student has to continue to maintain a home residence for spouse or children, etc.). Although
a matter for concern, these expenses can be managed through increased bursary funding.

The more difficult problem with relocating occurs for students who have family commitments
that make it very difficult to move to Saskatoon for eight weeks. These family commitments may
involve spouses, children, sick relatives, etc. Relocating with one’s dependents may not be
feasible economically or practically, and leaving one’s dependents to attend the program alone
may be equally difficult or impossible. The Working Group found no easy solution to these
problems.

We considered Suggestion 1.01 in the Focus Groups Report that a program similar to the
Saskatchewan program “be established in British Columbia in order to eliminate some of the
hardship that is incurred through students having to relocate to Saskatchewan to take the
program.” We do not think that suggestion is feasible for a number of reasons. First, in regard to
relocation problems, it would solve the concerns of some students, but not all students. For
example, if such a program was established at UBC, it would solve relocation problems for

                                                
14. The Working Group received anecdotal evidence from one of its members about the beneficial effects of the

Saskatchewan program. That member stated that in his first-year law class, there were seven Aboriginal students.
Five of those students attended the Saskatchewan program, and four of them passed first year. The two who did not
attend the Saskatchewan program did not pass first year.
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students from Greater Vancouver, but not for students from all other areas of the province.
Second, it seems very unlikely that the suggestion to create a Saskatchewan-like program in B.C.
is financially feasible: (1) it is far from clear whether the two law schools in B.C. would generate
enough students to financially sustain such a program on a yearly basis; (2) the two law schools
have no existing funds to launch such a program; and (3) potential funders would likely be
reluctant to fund a similar program when the existing Saskatchewan program has a proven,
25-year track record.

As another alternative to the relocation problem, we considered the option of distance education.
Could the Saskatchewan program be delivered, in whole or in part, to some or to all students, at
home through distance education techniques? We recognize that the benefits of the existing
program’s in-person lectures and class discussions, tutorials, support groups and on-site
assistance would be difficult to replicate through a distance education program. On the other
hand, a distance education option would provide valuable access to the program for those who
cannot attend on-site. Such distance education might be spread out over a longer timeframe.
While the challenges of providing an effective distance education program would be great, we
would nonetheless encourage the Saskatchewan Native Law Centre, as part of its program
review, to at least investigate, evaluate and consider the pedagogical and financial feasibility of a
full or partial distance education option for the Saskatchewan program. The Native Law Centre
might consider applying for a one-time grant from the Department of Justice, the DINA, and
other funders to hire a distance education expert to conduct a feasibility study for the Centre.

(b)  Length

It has been suggested by some that the eight-week Saskatchewan program is too long. We do not
agree with that suggestion. The eight-week program provides a realistic timeframe for students to
acquire, practise and upgrade the analytic, reading and writing skills required for law school.
Equally important, the eight-week course allows students to complete the first-year property
course, thereby reducing their course load by one course and providing them with additional
study time for their other first-year courses. Having said that, we appreciate that an eight-week
preparatory course involves a very significant time commitment from those who do attend and
that it is not feasible either for financial or family reasons for some students to attend.

We considered the creation of shorter preparatory courses as an alternative for those students
who are unable to attend the eight-week Saskatchewan program. We were advised that UBC’s
First Nations Law Committee is beginning to discuss the possibility of providing an optional one
to two-week skills-based workshop for incoming students just prior to the beginning of law
school. Such a program would focus on study skills, time management, case briefing, exam
preparation and exam writing, law school environment, etc. A two-week program would not
accomplish all of the objectives of the eight-week Saskatchewan program (most notably, there
would be no course credit for property law), but such a program would provide very valuable
preparatory instruction for those who cannot attend the Saskatchewan program (and would
probably benefit even those who did attend the Saskatchewan program).

We also observe that, in considering the feasibility of a two-week preparatory course, it would be
beneficial if the UBC Committee were to consider the possibilities of not only offering the
preparatory course on site, but also through distance education. We recognize that there may be
little need or justification for a distance education option for a one to two-week program that is
offered immediately before the beginning of law school, but we do think the idea should at least
be investigated before it is rejected.
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It is also worth observing that Dalhousie Law School has developed a pre-law program for
students admitted under their Indigenous Black and Mi’kmaq Programme. Those students attend
a four-week pre-law introductory program (during the month of May), and in recognition of their
need for additional study time, they may take one less course in the first year and that course
(Criminal Law) is then taken as an intensive course the following May after completion of their
first-year examinations. Mi’kmaq applicants also have the option of substituting the
Saskatchewan program in lieu of Dalhousie’s program. Successful completion of one of these
two programs is a condition of admission into first-year law.

(c)  Funding

As we previously observed, available funding for students to attend the Saskatchewan program
has been reduced in recent years. Some students who would like to attend cannot and do not
because of financial constraints. We believe the Saskatchewan program has been and continues
to be a very important vehicle for increasing access to law school and success in law school for
Aboriginal persons. We recommend that the Law Society, as part of its equity policy and
mandate, develop a strategy to ensure that all Aboriginal students who have received an offer of
admission to a B.C. law school and who wish to attend the Saskatchewan program are provided
with adequate financial means to allow them to do so. This strategy could be developed by staff
and an advisory committee or working group appointed for that purpose. We have not considered
the specific content of such a strategy but it may include action plans for (1) lobbying the federal
government (e.g., DINA and the Department of Justice) to increase funding; (2) lobbying the
provincial government (e.g., the Ministry of Advanced Education, the Ministry of Aboriginal
Affairs and the Ministry of the Attorney General) to establish funding programs; (3) the creation
of a Law Society bursary fund; (4) the creation of law firm, Law Foundation and private sector
bursary funds; and (5) working with Aboriginal organizations in pursuit of the strategy
objectives.

While the above suggestions are specifically directed at making the Saskatchewan program
financially accessible to all Aboriginal students who wish to attend, we also recommend that the
strategy be expanded to support other appropriate pre-law Aboriginal programs that may be
developed in the future, such as a one to two-week preparation course.

RECOMMENDATIONS

1. That the Saskatchewan Native Law Centre consider, perhaps through a specially
funded study, the pedagogical and financial feasibility of offering its Program of
Legal Studies for Native People, in whole or in part, on a distance education basis
as an option for those who cannot attend the on-site program.

2. That the UBC Law Faculty consider granting course credit for first-year property
to students who successfully complete the Saskatchewan program.

3. That the Law Society, as part of its equity mandate, develop a strategy (through
staff and an ad hoc committee appointed for that purpose) to ensure that all
Aboriginal students who have received an offer of admission to a B.C. law school
and who wish to attend the Saskatchewan program are provided with adequate
financial means to allow them to do so. Such a strategy may include action plans for
creation of a Law Society bursary fund, for lobbying the federal and provincial
government, the Law Foundation, law firms and the private sector to create or
contribute to similar bursary funds, and an action plan for working with
Aboriginal organizations to pursue these objectives.
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4. That the Law Society’s funding strategy be extended to and support any other
appropriate pre-law Aboriginal program that may be developed in the future, such
as a one or two-week preparatory course immediately prior to first-year law school.

5. That the Law Society express its support for Recommendation 24 of the CBA Racial
Equality Report that suggests that the Canadian Council of Law Deans establish an
Aboriginal advisory committee with representatives from the Indigenous Bar
Association, the CBA Aboriginal Law Section, the Native Law Centre and the
Aboriginal law students associations to do the following:

a) conduct on-going evaluation of pre-law programs for Aboriginal students;

b) promote the recognition of pre-law programs among law faculties; and

c) expand pre-law programs to other areas of the country so that they are more
readily accessible to Aboriginal students.15

C.  Law school admissions for Aboriginal persons

(i)  Aboriginal admissions category
Approximately 80% of law students are admitted to law school under the general admissions
category. In the general admissions category, admission is based either primarily or exclusively
on grade point average and Law School Admissions Test (LSAT) scores. For the past 25 years or
more, law schools have recognized that sole reliance on these academic criteria often leads to
inequities in the admissions system. A person’s ability to compete for the highest grade point
average may be adversely affected by family responsibilities, health problems, physical
disability, racial and ethnic background, and social and economic disadvantage. The creation of
discretionary admissions categories is a recognition of this fact and an affirmation of the fact that
non-academic achievements and experiences are also relevant criteria for admission into law
school. Students admitted in the discretionary category must, however, demonstrate sufficient
academic skills and background to succeed in law school. Both UBC and UVic law schools have
a discretionary admissions category for Aboriginal students, the aim of which is to increase
representation of Aboriginal people in the legal profession.

Both UBC and UVic set aside approximately 20% of their admissions places for the
discretionary category. UBC sets aside 40 of its 196 admission positions while UVic sets aside at
least 20 of its 105 admission places. UBC designates half (20 places) of its discretionary
admission category for First Nations candidates, while UVic designates a minimum of one-
quarter (five) of its discretionary admission places for Aboriginal applicants. In addition,
Aboriginal applicants at both law schools are admitted under the regular category when their
grade point averages and LSAT scores qualify them for regular admission.16

(ii)  Data on the use of the Aboriginal admissions category
Table 1 shows the number of Aboriginal applications, offers and admissions at both law faculties
for the past eight years.

                                                
15. CBA Racial Equality Report at 29.

16. It is worth noting that in 1998-99 UBC also had three Aboriginal students in their LL.M. program and one
Aboriginal student in their Ph.D. program:
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Table 1
Aboriginal applications, offers and admissions

Number of applications Number of offers Number enrolled

UVIC UBC UVIC UBC UVIC UBC

September, 1999 41 51 11 27 3 + 2a 17

September, 1998 36 34 12 19 5 10 + 1b

September, 1997 35 46 17 27 7 18 + 1c

September, 1996 51 42 15 18 6 12 + 1b

September, 1995 32 48 11 26 8 + 1c 17 + 1b

September, 1994 36 58 13 21 6 10 + 1b

September, 1993 31 64 10 33 5 + 1c 17

September, 1992 28 77 11 28 5 19

     TOTALS 290 420 100 199 49 125

Table 2 shows the percentage of law school applications, offers and admissions by Aboriginal
persons compared to non-Aboriginal persons for a four-year period at UBC, UVic and Canada-
wide. The period covered is 1995 to 1998, because Canada-wide data for 1999 was not available
at the time this table was prepared.

Table 2
Aboriginal applications, offers and admissions: four-year average

CANADA UBC UVIC

Aboriginal applications as a % of all law school
applicants

1.8% 3.1% 3.85%

Aboriginal offers as a % of all law school offers 2.65 4.25 5.5

Aboriginals as a % of all first-year law students 3.25 7.1 6.3

(iii)  Observations and reflections on admissions data
As the data in Table 2 shows, 3.1% of UBC’s applicants are Aboriginals, whereas 4.25% of
UBC’s offers are made to Aboriginals and 7.1% of UBC’s first-year law students are Aboriginal.
Likewise, 3.85% of UVic’s applicants are Aboriginals, whereas 5.5% of UVic’s offers are made
to Aboriginals and 6.3% of UVic’s first-year students are Aboriginal. The data in Table 2 shows

                                                
a) One Aboriginal student who failed first year in 1997 was readmitted and a second student who withdrew in the

Fall of 1998 was readmitted. One other student was made a conditional offer, but that student did not pass the
Saskatchewan program and was not admitted.

b) One Aboriginal student repeated.

c) One Aboriginal student was admitted in the regular category.
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that both B.C. law schools are well ahead of the Canadian law school average for Aboriginal
applicants, offers and admissions. Both schools are to be commended for that fact.

However the data in Table 2 also reveals that Aboriginal applicants are still under-represented in
the total applicant pool. Although it has been estimated that Aboriginal persons constitute
anywhere from 5% to 10% of the B.C. population, Aboriginal law school applicants represent
only 3.1% of all UBC applicants and only 3.85% of all UVic applicants. In other words,
Aboriginal persons do not apply to law school in as high a percentage per capita as non-
Aboriginal persons overall. The number of Aboriginal law applicants at both law schools for the
year 2000 is substantially down from previous years. Both schools each received only 27
Aboriginal applicants this year.

These figures suggest that more needs to be done to create and encourage a larger pool of
Aboriginal applicants. This might be accomplished through the creation of an outreach strategy.
An outreach strategy might include (1) career development activities (e.g., Aboriginal lawyers
speaking to Aboriginal young persons, feature stories on Aboriginal lawyers in the media, etc.) to
encourage young Aboriginal persons to consider law as a career, and (2) the provision of
adequate financial funding (e.g., increased government and private sector bursaries) for law
school so that no qualified Aboriginal applicant is precluded from attending law school on the
basis of lack of financial resources.

In regard to recruiting Aboriginal applicants, neither law school currently has an active program,
although a law school information session is being planned for central British Columbia by the
two law faculties in the Fall of 2000, with the financial assistance of the Law School Admissions
Council’s minority recruitment fund. Both law schools should be encouraged to continue to seek
funding for such outreach sessions from the Law School Admissions Council, which has a pool
of money available for such purposes. Between 1993 and 1996, UVic spent approximately
$1,500-$1,800 per year on Law Faculty advertisements in five Aboriginal newspapers that are
broadly circulated in British Columbia and the North. The Academic and Cultural Support
Director at UVic is of the opinion that these advertisements had the effect of encouraging
Aboriginal people to think about law as a career and about UVic Law School in particular. The
Director is also of the opinion that the all-time high of 51 Aboriginal applicants at UVic in 1996
was in part a response to these advertisements. Due to cuts in its budget, UVic has not allocated
or spent any money on advertising in the Aboriginal press since 1996.

In regard to financial support for Aboriginal students, we have already noted that funding for
Aboriginal students to attend law school has been reduced by the Federal Department of Justice
and also effectively reduced by DINA because it has capped its educational grants, while
educational costs are rising and more students are applying for a slice of the fixed economic pie.
The two law faculties currently have limited bursaries for Aboriginal students entering law
school.17 More bursary funding is needed.

In regard to the number of offers made to Aboriginal persons for admission to law school, both
B.C. law schools make a higher percentage of offers per capita to Aboriginal persons than to
non-Aboriginal persons. For example, as Table 2 shows, 3.1% of UBC applicants are Aboriginal,
but 4.25% of UBC’s offers are made to Aboriginal persons. The data for UVic reveals a similar
trend. Notwithstanding this fact, could more offers be made to Aboriginal persons?

                                                
17. For example, UVic has the Winona Wood Native Women’s Student Scholarship in Law, awarded annually to an

outstanding Aboriginal woman entering the Law Faculty, and the Jessie L. and Frederic R. Sherwood First Nations
Assistance Bursary and the Bryan and Audrey Williams Bursary.
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At UBC, there are up to 20 admission positions reserved for Aboriginal persons. From the data in
Table 1 it can be seen that, in the past eight years, UBC has made offers to 47.4% of the
Aboriginal applicants who have applied to UBC (199 offers out of 420 applications). Admissions
staff at UBC have advised us that in recent years they have made offers to all Aboriginal
applicants who, in the Admission Committee’s judgement, have the academic background and
skills to succeed in law school. Even so, UBC has not quite filled their 20 Aboriginal positions
per year. In the past four years, they have filled 59 of a possible 80 positions (73.7%). Without
more qualified Aboriginal applicants, UBC does not appear to be in a position to make more
offers than it currently does.

At UVic, the faculty formally reserves five of its 20 discretionary admission positions for
Aboriginal persons. The figure of five Aboriginal positions out of a total of 100 admission
positions was originally selected by UVic on what was then considered a generous estimate that
3% to 5% of the B.C. population was Aboriginal. Today the 3% to 5% Aboriginal population
estimate is probably too low, particularly when one includes the Métis population. Even if the
5% Aboriginal population estimate is accurate, Aboriginal people are currently under-
represented in the legal profession due to a number of historic wrongs,18 and therefore reserving
more than 5% of admission positions for Aboriginal persons is clearly appropriate on affirmative
action grounds to allow Aboriginal persons “to play catch-up.” Indeed, the CBA Working Group
on Racial Equality in the Legal Profession notes that, while the national numbers of Aboriginal
law students and lawyers continue to increase, their overall representation nonetheless “falls far
short of what one would expect given the number of Aboriginal people in Canada.”19

Increasing the number of Aboriginal students at the UVic law faculty beyond five per year would
also broaden the support group for those students. Aboriginal students have emphasized the
importance of having an adequate number of Aboriginal students in the law school to support one
another from the inevitable isolation, alienation and insensitivity that many Aboriginal students
experience.20 In addition, when UVic originally selected the figure of five Aboriginal admission
positions per year, they only admitted 100 students rather than the 105 students that they now
admit, and they also had fewer qualified Aboriginal applicants for those five positions than they
now have. As Table 1 shows, all five UVic positions have been filled since at least 1992, and
since at least 1994, the data in Table 1 shows that UVic has been prepared to admit a few more
than five Aboriginal persons in its discretionary category. For example, as Table 2 shows, in the
four-year period from 1995 to 1998 UVic admitted on average 6.3 Aboriginal persons in their
discretionary category.

From the data in Table 1 it can also be seen that, in the past eight years, UVic has made offers to
34.5% (100 offers out of 290 applications) of the Aboriginal persons who have applied to UVic,
compared to 47.4% at UBC. This might suggest that UVic could make offers to a slightly higher
percentage of its applicants, assuming the Admissions Committee is of the opinion that the
applicants have adequate academic background and skills to succeed in law school. Based on all
of the above, the Working Group is of the opinion that UVic should consider increasing the

                                                
18. For example, in British Columbia the Law Society excluded Aboriginal persons from membership in the Law

Society until 1949 on the basis that they were not qualified to vote under the Provincial Elections Act. See. D.
Tong, “A History of Exclusion: The Treatment of Racial and Ethnic Minorities by the Law Society of British
Columbia in Admissions to the Legal Profession,” 56(2) The Advocate 197 (1998).

19. CBA Racial Equality Report at 28.

20. For example, 37% of the survey respondents specifically mentioned the existence of other Aboriginal students as a
key factor in improving their own law school experience. Survey Report at 12.
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number of discretionary admissions positions that it formally sets aside for Aboriginal persons
from five to at least eight or perhaps 10.

RECOMMENDATIONS

6. That the Law Society, the B.C. Branch of the CBA, the B.C. Ministry of the
Attorney General (Special Advisor on Equality) and UVic and UBC law schools
join forces and resources in an effort to create and administer a coordinated
outreach plan or strategy designed to increase the number of Aboriginal applicants
and Aboriginal admissions into law school. The Admissions Outreach Strategy
should include a range of Aboriginal career development activities throughout the
province. The Strategy Document should also formulate action plans for the
development of bursaries or other forms of financial aid to ensure that Aboriginal
students who qualify for admission to law school are not discouraged from
attending because of their financial need.

7. That the Law Society take the lead in approaching the CBA and the two law schools
to see if they are willing and able to work toward the development and
implementation of a coordinated Aboriginal Admissions Outreach Strategy.

8. That the UVic Law Faculty consider increasing its discretionary admissions
positions for Aboriginals from five to at least eight or perhaps 10.

The Working Group’s proposal for the development of an Aboriginal Outreach Strategy is in
keeping with similar recommendations made by the CBA Racial Equality Working Group with
respect to members of racialized21 communities in general. In Recommendation 1, they suggest
that the CBA host a meeting with law school deans and members of associations representing
law students and lawyers from racialized communities to develop and encourage the
implementation of programs that would eliminate the systemic discrimination that deters students
from racialized communities from applying to and getting into law schools. The Racial Equality
Working Group also suggests the creation of a national system for tracking the access of students
from racialized communities to law schools.22

III.  LAW SCHOOL EXPERIENCE
In regard to law school experiences, the Survey Report indicated that 76% of the Aboriginal
lawyers who responded to our survey experienced some form of discriminatory barriers as a
result of their Aboriginal ancestry. It is also worth noting that this discrimination had a gendered
nature: 85% of the women, versus 67% of the men, indicated they had experienced
discrimination. Perhaps we should start by noting that it is encouraging that at least 24% of
Aboriginal survey respondents experienced no such discrimination. On the other hand, it is
troubling that the vast majority of survey respondents did experience some form of
discrimination during law school. These discriminatory barriers and their frequency are
summarized in the Survey Report (p.8) as follows:

                                                
21. The CBA Racial Equality Report uses the term “racialized” in favour of “visible minority” or “racial minority” to

refer to those communities of “individuals who may have individual experiences of racism and who are collectively
vulnerable to racism because of the way institutions define and treat them.” CBA Racial Equality Report at vi.

22. CBA Racial Equality Report at 9.
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Table 3
Discriminatory barriers in law school

Type of barrier
Number and percentage of

respondents identifying barrier

Number %

Insensitivity in course materials or by instructors 23 56

Social isolation 19 46

Racist slurs and demeaning remarks 12 29

Culture shock 11 27

Other 7 17

No discrimination experience 10 24

The discriminatory experiences can be divided into two large categories: curriculum and law
school environment.23 We will discuss each of these in turn, although they are not, of course,
totally unrelated to one another.

Curriculum
Table 3 reveals that over half of the Aboriginal law school graduates who responded to our
survey experienced racial and cultural insensitivity in either course materials or by course
instructors. This insensitivity could appear in various forms: an absence of Aboriginal courses or
Aboriginal perspectives in existing courses, comments in materials or classes that betrayed a total
ignorance or at least a lack of sensitivity to cultural differences, and finally, in the worst case
scenario, comments or materials that were blatantly anti-Aboriginal.

In the focus groups, many comments were made about the lack of Aboriginal law content in law
school curricula, whether as separate Aboriginal law courses or as components of other courses.
These comments were less predominate from recent graduates than from Aboriginals who had
graduated a number of years ago. Recent graduates were more likely to comment on the
inconsistency in the way Aboriginal components were worked into some core courses and not
others. A few focus group correspondents noted that Aboriginal components were sometimes
marginalized by being treated as “add-ons” and “not examinable,” or were cut from course
outlines when a professor was running behind schedule.

In light of the above, the Working Group carefully examined Suggestion 1.03 in the Focus
Groups Report to the effect “that better attempts be made to integrate the teaching of topics in
Aboriginal law with the teaching of more ‘traditional’ legal topics, particularly when the topics
are especially relevant to one another (e.g., property law).”

                                                
23. Another aspect of potential discrimination that has been noted by the CBA Racial Equality Working Group — and

which falls outside the two categories noted in this report — is the cost of attending law school. The CBA Racial
Equality Report notes that, while not all students from racialized communities are poor, there is a greater likelihood
that students from racialized communities face economic hardships. To remedy this problem, Recommendation 4
suggests that the CBA conduct a fundraising campaign to raise money for bursaries and scholarships for students in
or entering law school who are disadvantaged because of racial discrimination. CBA Racial Equality Report at 9.
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The Working Group was provided with information from both law schools concerning their
efforts to introduce Aboriginal law courses and Aboriginal law components into their existing
curricula. UBC Law Faculty reported that efforts have been increasingly made over the past
seven years to integrate Aboriginal legal content into traditional law courses. As well, the
Faculty continues to offer seven Aboriginal law courses and to maintain the First Nations Law
Clinic. UBC reports that traditional law courses such as Property, Evidence, Legal Institutions
and Torts do include minimal Aboriginal law content and that the First Nations Legal Studies
Program at the Law Faculty has obtained a small university grant to help produce Aboriginal
materials that faculty could use in their courses.

Likewise, the UVic Law Faculty reports that efforts have been made to expand the Aboriginal
law content in their existing curriculum. The Faculty has three courses devoted entirely to
Aboriginal law matters plus an Aboriginal moot course, and two other courses in which
substantial components are devoted to Aboriginal law issues.24 The Faculty also reports that
Aboriginal issues and perspectives have been integrated in modest ways in core courses such as
the first-year courses on Legal Process, Constitutional Law, Criminal Law, Property Law and
Torts and upper-year courses such as the Criminal Law Term Program, Evidence, Debtor/
Creditor, Family Law, Environmental Law, Trusts, Social Welfare Law and Feminist Legal
Theory. The Law Faculty is also intent on moving forward with an Aboriginal Law Term
Program and the creation of two interdisciplinary chairs, one in Aboriginal Law and Social
Justice and the other in Aboriginal Law and Economic Development. However, these initiatives
are dependent on obtaining external funding.

Aboriginal law students have advised us that, in their opinion, the actual amount of Aboriginal
content in most law school courses is still minimal. The Working Group is of the opinion that
both law schools are making significant efforts to better integrate Aboriginal law issues and
perspectives into their respective curricula. The Working Group would like to affirm the
importance of this priority and encourage law schools to continue to improve and increase the
integration of Aboriginal issues and perspectives into all courses where relevant.25 In order to
facilitate this process, the Working Group recommends:

RECOMMENDATIONS

9. That the Law Society request the Deans of the two B.C. law schools to present a
report annually at a Benchers meeting to summarize the Aboriginal initiatives
concerning curriculum and law school environment in their respective law
faculties. Such a report will not only serve as a useful internal audit for the law
faculties, but will help to keep the Law Society and legal profession up-to-date on
law school developments and challenges in Aboriginal programming. The Working
Group also hopes that such a report will act as a catalyst for the Law Society and
the legal profession to offer its expertise and resources to help to sustain and
enhance these Aboriginal initiatives.

                                                
24. These latter two courses are Colonial Legal History and Race, Ethnicity, Culture and the Law.

25. The CBA Racial Equality Working Group has also recommended that law schools focus on curriculum changes.
Specifically, Recommendation 22 suggests that “each law faculty immediately establish, fund and support an
Aboriginal Advisory Committee to design, implement and monitor curriculum changes to ensure compulsory
courses include analysis  from an Aboriginal perspective.” The CBA Racial Equality Working Group adds that
these Advisory Committees should promote “compulsory law school community awareness programming
concerning Aboriginal matters.” CBA Racial Equality Report at 28-29.
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10. That the Law Society promote the expansion of Aboriginal material and
components in law school courses by offering an Aboriginal Curriculum
Enhancement Grant (for example, $5,000 annually to each law school) to hire
research students to prepare such course components.

11. That CLE and PLTC provide copies of their Aboriginal course materials or
components to the Deans of the two law faculties on an on-going basis to further
facilitate the expansion of Aboriginal materials in the law school curriculum.

Law school environment
The Survey Report revealed two other significant components to the discriminatory barriers that
Aboriginal lawyers experienced while they were in law school. The first is a sense of culture
shock and social isolation, and the second is racist slurs and demeaning remarks (see Table 3).

The culture shock and social isolation that many Aboriginal law students experience arises from
a combination of factors. It is greatest for Aboriginal students who grew up on reserves and had
greater exposure to Aboriginal values. Aboriginal participants in the focus groups indicated that
many values embedded in the Canadian legal system and law schools are antithetical to the
values that they learned in Aboriginal communities. For example, the adversarial system and
non-Aboriginal notions of property are inconsistent with certain Aboriginal ideas and values.
Likewise, the individualism and competitiveness of the legal system and the law school
environment are at odds with Aboriginal values. Also, the secular and rationalist approach to
Western law and legal education can create an uneasy and unnatural divide between the spiritual
and the non-spiritual for Aboriginal students. Finally, some Aboriginal law students feel that they
are from a different social class than the average non-Aboriginal law student whom they see as
coming from a more “elite” and “moneyed” segment of Canadian society. For these and other
associated reasons, a significant number of Aboriginal students reported in the survey and focus
group discussions that they experienced feelings of both culture shock and alienation from the
main student body, and a concomitant inability to share their feelings with anyone other than
other Aboriginal law students.

A second form of discrimination involves openly racist slurs or other intentionally or
unintentionally demeaning remarks. Although these can come from faculty or administrators, the
Survey Report and the Focus Groups Report indicate that law students are the major source of
this form of discrimination in law school. At the most “benign” level, focus group participants
indicated that many non-Aboriginal students were ignorant of, or uncomfortable with, Aboriginal
issues. However, a more malevolent form of racism experienced by a majority of Aboriginal
students is the basic lack of respect that many law students show towards Aboriginal students
and their abilities.26 Much of this perception stems from a negative view of the discretionary
admissions category under which many Aboriginal students are admitted. Non-Aboriginal law
students have indicated directly and indirectly to Aboriginal law students that they do not
“deserve” to be in law school. Although this view is not held by a majority of non-Aboriginal law
students, it does seem to be held, and expressed, in various ways by a significant number of non-
Aboriginal law students. Such attitudes are not unique to British Columbia nor to Aboriginal
students. The CBA Racial Equality Working Group heard numerous complaints from racialized
students about comments from other students that implied that any racialized student in law

                                                
26. See Focus Groups Report at 12.
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school was there because of a special program and was therefore not as gifted as the white
students.27

Finally, some Aboriginal students have reported overt racist comments and other demeaning
remarks made by law students and less frequently by professors (often sessional or visiting
lecturers). The Focus Groups Report also indicates that a disproportionate number of overt acts
of racism were directed against female Aboriginal students as opposed to male Aboriginal
students.28

As a response to some of the above concerns, various participants in the focus groups put
forward a number of suggestions for consideration:

Suggestion 1.05 – That Aboriginal students, particularly first-year students, hold
“sharing circles” to allow them to talk among themselves and share their experiences.

Suggestion 1.06 – That the law schools invite an Elder to come once a week to talk to the
Aboriginal students.

Suggestion 1.07 – That there be an ongoing and independent body within the law schools
to mediate disputes or complaints between faculty and students.

Suggestion 1.08 – That the law schools take a more active role in promoting values of
anti-racism and anti-discrimination in the student body.

Suggestion 1.09 – That the law schools have a policy in place that covers acts of
discrimination and racism, and that they have the ability to punish or suspend students
who are in violation of this policy.

As part of our process of examining the above suggestions, our Working Group requested and
obtained information from the two law schools about various initiatives that they have taken to
respond to the discriminatory nature of law school environments. At UBC, in addition to the
Director of the First Nations Legal Studies Program, a First Nations Legal Studies Advisor is
now employed on a term contract basis. The Advisor offers coordinated tutorials in conjunction
with the Director and a part-time teaching assistant for Aboriginal law students, and is also
available for personal counselling and to assist with matters such as recruitment, Aboriginal
moots and administration of the First Nations Legal Studies Program. UBC also has a First
Nations Law Committee and a First Nations Law Students Association. During the past year, the
First Nations Law Committee has been considering the feasibility of creating the following
programs: (1) setting aside money and designating a space in the law school for Aboriginal
student circles; (2) inviting Elders to such circles; and (3) organizing a First Nations speakers
series for all students.

The University of British Columbia has created a zero tolerance racism/discrimination policy for
all faculties. Law students can bring complaints to the Director of the First Nations Law
Program, to individual professors, to the Dean or, ultimately, to the UBC Equity Office. The
UBC Law Faculty’s Equity Committee is studying further ways to meet the anti-discrimination
objectives of the university policy. These potential initiatives include introducing all law students

                                                
27. CBA Racial Equality Report at 6. Joanne St. Lewis notes that the stigma attached to admissions equity programs

continues to haunt students following law school because “[m]any lawyers believe that special measures or equity
programs involve a lowering of standards” and that “the grades are not a true reflection of their performance and
have to be discounted.” St. Lewis Racial Equality Report  at 76.

28. Focus Groups Report at 12.
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to the policy during orientation week, as well as posting such policies in a high visibility area of
the law school and informing all visiting and guest lecturers of such a policy.

The UVic Law Faculty has a Director for its Aboriginal and Cultural Support Program. UVic
also has a Native Law Students Association and a faculty/student Anti-Discrimination
Committee. Like UBC, UVic has a zero tolerance anti-discrimination policy. In 1998, the UVic
Law Faculty adopted a comprehensive Aboriginal equity policy setting out its goals and
objectives in the areas of admissions, curriculum, recruitment of Aboriginal faculty and law
school environment. The Native Law Students Association organizes an annual Aboriginal
Awareness Week and the Law Faculty and law students, for the past four years, have organized
an Aboriginal Cultural Awareness Camp, which is now a four-day event and is attended by
approximately 25% of the student body. A number of years ago, the Law Faculty installed a First
Nations carving and weaving in the front atrium of the law school in recognition of the historical
relationship of First Nations people to the land on which the University sits. The Faculty also has
the Keith Jobson award that is designed to recognize outstanding contributions made by First
Nations law students.

The Working Group is of the opinion that the two law faculties are generally aware of the
concerns of Aboriginal students about the law school environment and are taking significant
steps to respond to these concerns. Despite such steps, Aboriginal students are still experiencing
discrimination. The Working Group is of the opinion that the two law schools must continue
their efforts to both identify and respond to such concerns. One way to do this would be for the
Law Faculty administration to institute at least one formal session per year with the Aboriginal
Law Student Associations for the particular purpose of identifying existing concerns and possible
responses.

The culture shock that many Aboriginal law students experience creates a special and
challenging problem. On the one hand, Canadian law and law school cultures are premised on
Euro-Canadian legal views and values. Although there has been some recent openness to at least
recognizing this fact and to diversifying the curriculum beyond Euro-Canadian views, such
change is slow and will likely remain marginal in the foreseeable future. In pragmatic recognition
of this reality, the Working Group is of the opinion that the law schools (and the Saskatchewan
pre-law program) should make special efforts to inform and prepare Aboriginal students for this
anticipated culture shock. Such preparation could include (1) sending to Aboriginal law students,
prior to their enrolment in law school, select readings on this problem and the written reflections
of prior law students on their experiences of culture shock and their responses thereto; (2)
meeting with Aboriginal law students at the beginning of the law school program to acknowledge
and create individual mechanisms for responding to such anticipated culture shock.

The Working Group is of the opinion that law schools should continue, and if possible increase,
their active roles in promoting values of anti-racism and anti-discrimination in the law school
environment. While policies against racism and discrimination exist within the law faculties,
many students, both Aboriginal and non-Aboriginal, report that the existence of racism and
discrimination in the law schools is seldom openly addressed in course content, class discussion
or in general law school discourse. This silence is attributable in part to the majority’s
inexperience, fear and inability to talk about such issues. The Working Group is of the opinion
that these are not insurmountable obstacles and that they can and should be overcome. We also
believe that initiatives such as the UVic Aboriginal Awareness Camp and the Unlearning Racism
Workshop are useful vehicles that should be increasingly used to break down such barriers.
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The Working Group also supports and recognizes the importance of other initiatives at both law
schools that are designed to improve the environment for Aboriginal law students. These include:

• the existence of Aboriginal law student associations;

• programs such as an Aboriginal Awareness Week;

• increasing the number of Aboriginal guest speakers;

• creating a comprehensive Aboriginal equity policy;

• creating space and an opportunity for Aboriginal students to engage in culturally relevant
activities; and

• advertising and promoting the zero tolerance policy concerning anti-discriminatory
conduct.

The Working Group also considered focus group Suggestion 1.07 that an independent body
within the law schools be created to mediate complaints of discrimination. The two law schools
advised the Working Group that, in their opinion, there were already sufficient avenues for
students to bring such complaints. These complaint avenues include the Directors of the
Aboriginal Law Programs and/or the Associate Dean and Dean of the Law Faculties. Complaints
may be made directly by students or through the Native Law Students Association. The Working
Group agrees that another level of bureaucracy is not needed within the law schools, which are
already relatively small in size. However, the law schools do need to continue to advertise and
promote their zero tolerance policies and to show an openness and a willingness to support any
students who come forward with such complaints.

RECOMMENDATION

12. That the two B.C. law faculties continue to identify and respond to the
discriminatory barriers experienced by Aboriginal law students by:

(a) formalizing an annual meeting between the Native Law Students Association
and appropriate law school representatives for the express purpose of
identifying Aboriginal concerns, discussing possible responses and monitoring
existing Aboriginal initiatives;

(b) finding better ways to educate incoming law students as to the rationale and
justification for the discretionary admissions category and the qualifications
and contributions that discretionary admission category applicants make to the
law school and legal profession;

(c) informing and preparing incoming Aboriginal law students for the culture
shock and social isolation that they may experience at law school (e.g., through
the distribution of written materials and the convening of special meetings to
discuss such matters);

(d) promoting and supporting Aboriginal law student activities, such as support
circles, visits by Elders and guest lecture series;

(e) creating and applying a comprehensive Aboriginal equity policy that sets out
equity objectives and activities in the areas of admissions, curriculum, faculty
recruitment and law school environment;
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(f) continuing to promote values of anti-racism and anti-discrimination in the law
school environment through educational activities, both in and outside of the
classroom, such as unlearning racism workshops and cultural awareness
sessions; and

(g) finding effective ways to convey to guest lecturers and speakers the faculties’
concerns for cultural sensitivity.

IV. THE PROFESSIONAL LEGAL TRAINING COURSE
The Law Society of British Columbia requires all articling students to complete the Professional
Legal Training Course (PLTC) as a mandatory step towards call to the bar. PLTC is delivered by
the Continuing Legal Education Society of British Columbia (CLE) on a contract basis. The
standards, curriculum and funding are determined by the Law Society.29 PLTC is a 10-week, full-
time course with a mixture of substantive law, procedure, legal skills, professional ethics and
practice management. The course is specifically designed to bridge the gap between the theory of
law school and the reality of law practice. The PLTC program assesses students in four skills
areas (advocacy, drafting, interviewing and writing), as well as conducting two examinations in
substantive and procedural law. These assessments and examinations are designed to ensure that
students have attained a minimum entry level competence to practise law.30

In 1995, with the support and urging of the Multiculturalism Committee of the Law Society,
PLTC created the half-time position of Academic Support Instructor. Although no exact statistics
existed, there was anecdotal evidence that a larger number of Aboriginal and other special access
students were failing PLTC assessments or examinations in comparison to other groups.
Although the Academic Support Instructor is available to provide assistance to students while
they are attending PLTC, more typically the instructor works with students after they have failed
one or more PLTC components. All students who have worked with the Academic Support
Instructor have eventually passed PLTC.

The majority of the focus group participants expressed the opinion that PLTC was an important
and helpful program for training lawyers in the practical aspects of the practice of law. However,
as with law school education, the majority of the participants indicated that they had major
concerns with two aspects of the program: (1) Aboriginal legal issues were not addressed at all in
the course materials; and (2) the instructors (especially some guest instructors) displayed a

                                                
29. The costs of PLTC are funded about 50% by student tuition fees ($2,125 per student) and about 50% by the Law

Society. Student tuition fees are paid by the student’s articling employer in about 90% of cases.

30. If a student fails one or two assessments/exams, that student has an automatic right to redo the assessment/exam at
the next PLTC session. If a student fails three or four assessments/exams, the student must apply to the Credentials
Committee for approval to repeat those assessments/exams. Such approval is normally given. If a student fails five
or all six assessments/exams, that student must apply to the Credentials Committee. The Credentials Committee
will normally require the student to repeat the entire course or, in exceptional cases, to obtain further legal
education before re-enrolling in PLTC. A student who fails an exam or assessment for a second time must apply to
the Credentials Committee for the opportunity to repeat that exam or assessment for a third or subsequent time. In
the past seven or eight years, approximately 85% of all articling students have passed all courses, while 15% have
had to repeat one or more assessments or exams. The Director of PLTC has indicated that it is hard to determine
the ultimate failure rate for PLTC (i.e., the number of students who do not get admitted because they cannot pass
PLTC). Students who fail PLTC sometimes quit the articling program for other reasons. However, of those students
who continue to redo the failed assessments and exams, the ultimate failure rate is less than 1%. No separate
statistics are kept on the percentage of Aboriginal students who fail one or more assessments/exams, or who fail
PLTC entirely.
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significant lack of cultural sensitivity in discussing various legal issues.31 As in law school, this
cultural insensitivity was felt most strongly by Aboriginal students who had grown up on
reserves or had otherwise been deeply imbued with Aboriginal values.

In response to the above concerns, the following suggestions were made by various focus group
participants:

Suggestion 2.01 – That PLTC raise the issue of Native law or incorporate Native law
issues into one of the assessments (e.g., interviewing assessment).

Suggestion 2.02 – That a one-to-one mentoring program be implemented during the
PLTC and articling processes.

Suggestion 2.03 – That PLTC implement an anti-racism and cross-cultural training
session at some point during the 10-week course.

Suggestion 2.04 – That there be a greater representation of Aboriginal lawyers as guest
speakers and instructors used in PLTC.

Suggestion 2.05 – That PLTC instructors be given some form of mandatory anti-racism
and cultural sensitivity training.

In regard to Suggestion 2.01 that PLTC should incorporate Aboriginal legal issues into the
course and the assessment/evaluation process, the Director of PLTC32 acknowledged that
Aboriginal issues are not generally covered in the Practice Material, classroom discussions or in
the assessment/examinations. The Director did indicate that a section on Aboriginal title was
added to the real estate section of the Practice Material a few years ago. The Director agreed that
it would be beneficial to add other Aboriginal materials where appropriate. The new Director of
PLTC reports that there is now some modest Aboriginal legal issues content in the Practice
Material and that PLTC has just begun a major push to expand the content in an organized,
coherent way, by incorporation into existing subject areas.

The Working Group is of the opinion that PLTC should make a concerted effort to include
Aboriginal legal issues in the course materials and to introduce these issues, where appropriate,
in classroom discussions and in assessments/evaluations. The Working Group is of the opinion
that this objective can be accomplished by PLTC creating an advisory panel(s) of experts to work
with existing PLTC instructors in order to review the existing Practice Material and to make
recommendations for the inclusion of Aboriginal issues into those materials. The PLTC course
and Practice Material concentrate on eight or nine basic areas of law.33 In light of the diversity of
these eight topics, it may be appropriate to assemble more than one expert committee to examine
these materials. In keeping with the recommendations of the CBA Racial Equality Working
Group, the Director and staff of PLTC should consult with members of the Indigenous Bar

                                                
31. The Focus Groups Report (at 18) states that “many participants felt that Aboriginal students attending PLTC are

subjected to intellectual, personal and racial insults during the program…. Most of these comments centred around
the perception that PLTC consciously or unconsciously promoted ‘a corporate lifestyle’ and that it was insensitive
or inflexible when dealing with those who did not fit into that ‘lifestyle.’ Several participants cited specific cases in
which they felt that they had been treated either callously or rudely by instructors or administrators of the program
when they had attempted to have their concerns heard.”

32. William Duncan was the Director of PLTC until November, 1999 and references in this report to the Director
generally refer to Mr. Duncan.

33. These substantive areas of law include: civil litigation, commercial law, company law, creditors’ remedies, criminal
procedure, family law, real estate law, tax law and wills and estates.



THE LAW SOCIETY OF BRITISH COLUMBIA

26

Association and the CBA Aboriginal Law Section in order to identify Aboriginal persons and
non-Aboriginal persons with expertise in Aboriginal legal issues who can work together to
eliminate discrimination from existing materials.34 The Working Group is of the opinion that, at a
minimum, the PLTC Practice Material should point out areas in which the law would be
different, for example in wills and estates or in family law, for Aboriginal persons living on or
off-reserve, as opposed to non-Aboriginal persons. Once Aboriginal legal issues and/or materials
are introduced into the Practice Material, these issues and materials should be examinable in the
same way that other PLTC materials are.

RECOMMENDATION

13. That PLTC establish an Advisory Panel(s) of Aboriginal lawyers and non-
Aboriginal lawyers with expertise in Aboriginal issues to review the PLTC
curriculum and Practice Material and to make suggestions for incorporation of
Aboriginal legal issues into the curriculum and Practice Material.

The Working Group also examined focus group Suggestion 2.03, to the effect that PLTC
implement an anti-racism and cross-cultural training session at some point during the PLTC
course. The Director of PLTC properly pointed out to the Working Group that there are many
demands on what should be covered in PLTC and that time constraints necessarily mean that
some matters are omitted or must be treated in a very brief fashion. Second, the Director pointed
out that experience elsewhere has indicated that it is difficult to design an effective and
successful, stand-alone, anti-racism and cross-cultural training session as part of an already
overly full PLTC program. The Director indicated that such an effort had been made as part of
the Nova Scotia Bar Admission course, but that many felt it was not effective and it was
subsequently removed from the course. The Director suggested that such stand-alone training
sessions might be better done in a setting outside of PLTC and be offered to the profession at
large.

The Working Group acknowledges the time constraints that are placed on PLTC and the
difficulties of doing a “stand alone” anti-racism, cross-cultural training session. However, the
Working Group is of the opinion that the anti-discrimination objectives that underlie such
training sessions can and should be incorporated into the substantive law, professional
responsibility and skills sessions and assessments. Introduction of anti-discrimination materials
into these components is both feasible and more effective than a stand-alone program in drawing
students’ attention to the relevance of these matters. For example, materials and assessments/
examinations can provide students with the opportunity to spot discrimination issues and biases
in fact patterns, in interview formats or in substantive law.

RECOMMENDATION

14. That the Director and staff of PLTC work with the Aboriginal Advisory Panel(s) in
order to build anti-discrimination components into the course materials and
assessments.

Focus group Suggestions 2.04 and 2.05 deal with PLTC instructors. First, there is a suggestion
that there should be a greater representation of Aboriginal lawyers as guest instructors and
speakers at PLTC and, second, that PLTC instructors should be given some form of mandatory
anti-racism and cross-cultural training. The Working Group agrees with the first suggestion about
the need for greater representation of Aboriginal lawyers as PLTC guest instructors. The
                                                
34. See Recommendation 25, CBA Racial Equality Report at 29.
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Working Group is of the opinion that this can be accomplished through the PLTC Director and
staff working with the Aboriginal Advisory Panel(s). In regard to the idea in Suggestion 2.05 that
there be some form of “mandatory” anti-racism and cross-cultural training for PLTC instructors,
the Working Group is of the opinion that it is not necessary to recommend “mandatory” training.
The Working Group believes that PLTC instructors comprise a core of experienced, committed
and sensitive people who are fully committed to the Law Society’s anti-discrimination policies
and objectives. In light of comments in the Focus Groups Report concerning cultural
insensitivity of some PLTC instructors, the PLTC Director and staff hired an Aboriginal
facilitator and instructor to put on a half-day, cross-cultural awareness session for the instructors
in May, 1998. The session raised the instructors’ awareness of Aboriginal cultural issues and also
provided the instructors with a variety of ways to better communicate cultural sensitivity around
legal issues. The Working Group is of the opinion that PLTC instructors, like all other lawyers,
judges and law professors, can benefit from such exposure to cross-cultural training sessions.
The Working Group applauds PLTC’s initiatives and recommends that PLTC instructors
continue to regularly update and refresh their anti-racism and cross-cultural training knowledge
and skills.

The Working Group is of the opinion that there is a real risk that some guest instructors in PLTC
may advertently or inadvertently introduce culturally insensitive, demeaning or racist comments
into their presentations. The Working Group is of the opinion that the PLTC Director and staff
must develop ways to prevent such occurrences and to effectively deal with such occurrences
when and if they do occur.

Some focus group participants felt that PLTC had not responded sensitively or effectively in the
past to Aboriginal students’ concerns. On the other hand, the Director and the staff of PLTC
indicated that they were unaware of and had no recollection of Aboriginal students bringing
serious concerns and comments to their attention. The Director indicated that students can make
their concerns and comments known to PLTC through a variety of ways: the formal course
survey, the formal instructor survey, comments sheets in each classroom, informal discussions
with the instructor, contact with the Director or through the class representative. The Director of
PLTC indicated that since the Focus Groups Report was published, PLTC has tried to better
publicize these methods.

RECOMMENDATIONS

15. That PLTC instructors should continue to regularly update and refresh their anti-
racism and cross-cultural awareness training.

16. That PLTC (and CLE) should create appropriate guidelines for volunteer and guest
instructors.

17. That PLTC (and CLE) should put effective mechanisms in place to inform guest
lecturers what their policy is regarding the treatment of historically disadvantaged
groups, including Aboriginal students.

18. That PLTC (and CLE) better advertise their system for responding to complaints;
the complaints process should include a mechanism for getting back to the person
making the complaint and letting that person know what actions were taken by
PLTC (or CLE).

19. That PLTC students should continue to be instructed on the role of the Law
Society’s Discrimination Ombudsperson in resolving discrimination complaints.
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Suggestion 2.02 of the Focus Groups Report recommended that a one-to-one mentoring program
be implemented during the PLTC and articling process. The Working Group does not think that
this suggestion was aimed at providing a system of academic tutoring by the mentor, but rather
was designed to assist and support Aboriginal articling students on a personal, cultural and
professional level. The Working Group agrees that a one-on-one mentoring system for
Aboriginal articling students should be established. The Working Group does not consider that it
is a responsibility of PLTC to put such a mentoring program in place. The Canadian Bar
Association and the law student associations at the two law schools have already set up a
mentoring system for law students who wish to sign up. The Working Group is of the opinion
that the Native Law Student Associations at the law faculties should work with representatives of
the Indigenous Bar Association and the Canadian Bar Association to ensure that an effective
mentoring system is put in place during law school and carried forward into articling.

RECOMMENDATION

20. That the Native Law Student Associations at the law faculties should work with
representatives of the Indigenous Bar Association and the Canadian Bar
Association to ensure that an effective mentoring system is put in place during law
school and carried forward into articling.

Proposed PLTC entrance examination
During 1999, considerable discussion, debate and consternation arose out of the proposal to
create a PLTC entrance examination. The proposal emanated from the Credentials Committee of
the Law Society of British Columbia. The Credentials Committee has responsibility for
recommending to the Benchers any changes or amendments to the PLTC or articling programs
that the Committee feels are necessary and appropriate. The Credentials Committee’s proposal
for a PLTC entrance examination was given approval in principle by the Benchers, although the
timing and details of such a program were left for future discussion and consultation. The
Working Group met with the Chair of the Credentials Committee and the then Deputy Executive
Director of the Law Society to express the Working Group’s concerns (1) about the need for such
a proposed entrance examination, and (2) about the potential adverse impact it would have on
Aboriginal and other minority students. In particular, the Working Group expressed the
following concerns:

• that the time required to study for the proposed PLTC entrance examination, which
would now be located outside the 10-week PLTC program, would create a barrier to
those students who came from economically disadvantaged backgrounds or who had
family or community responsibilities, because those persons would have difficulty
setting aside the suggested three to four weeks of unpaid study time necessary to prepare
for the PLTC entrance examination;

• that the lack of a formal tutoring program to help prepare students for the proposed
PLTC entrance examination would have a disproportionately greater impact on
Aboriginal and other special access students; and

• that the proposed PLTC entrance examination, with its apparent focus on certain
“mainstream” law subjects, would lead to correspondingly less flexibility in law school
curricula and cause greater resistance to incorporating Aboriginal law issues into
“mainstream” courses, and would also reduce students’ motivation to take specialized
Aboriginal law courses while in law school.
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The Chair of the Credentials Committee indicated to the Working Group that these concerns
would be taken into account during the implementation stage. Since that time, further
consultations have taken place with various interested groups and the status of the proposed
PLTC entrance examination is still under consideration.

The Working Group is of the opinion that an adequate case has not yet been made to justify the
implementation of a compulsory PLTC entrance examination. The Working Group recommends:

RECOMMENDATIONS

21. That the Equity and Diversity Committee of the Law Society resist the
implementation of the proposed PLTC entrance examination, and if such
examination is to proceed, that the Equity and Diversity Committee ensure that no
barriers are created by the proposed PLTC entrance examination for Aboriginal or
other traditionally disadvantaged students.

22. That if a PLTC entrance examination is implemented, the Law Society make
available a system of tutoring by a qualified person, such as the Academic Support
Instructor currently employed by PLTC.

23. That PLTC and the law schools work together to make more concerted efforts to
inform law students about PLTC course content and the courses that PLTC
recommends that law students should consider taking as part of their LL.B.
program.

V.  CONTINUING LEGAL EDUCATION SOCIETY
The Continuing Legal Education Society of British Columbia (CLE) is the principal provider of
continuing legal education courses for lawyers throughout the province. CLE is an independent,
non-profit society that relies upon the volunteer services of leading members of the legal
profession. Volunteers work as faculty members, guest instructors and advisers for courses,
practice manuals and other CLE publications. On average, CLE provides over 100 courses,
seminars, workshops and skills training events and over 140 video repeats of such events each
year.

During the focus group sessions, very few comments were made, either positive or negative,
about CLE and its programs. Upon inquiry, it was discovered that the reason for this is that few
Aboriginal lawyers participate in or attend CLE courses. The Survey Report indicated that
approximately 30% of the Aboriginal lawyers who responded were not practising law. Of the
70% who were practising, the largest percentage practised as sole practitioners or as partners or
associates in small law firms. CLE course enrolment data indicates that attendance at CLE
courses is lower for sole practitioners and lawyers from small law firms. In addition, many
Aboriginal lawyers practise in areas other than the Lower Mainland where CLE courses are most
frequently offered. Sole practitioners, whether Aboriginal or non-Aboriginal, have reported that
they find it difficult to attend CLE courses, first and foremost because they have to shut down
their practice for a day or more and, in the case of some practitioners, the costs of the course and
of travel to Vancouver make attendance at CLE courses more difficult. In light of these realities,
some focus group participants made the following suggestions:

Suggestion 2.06 – That a credit system be instituted for law firms with five or fewer
lawyers, so that lawyers from those firms who are unable to attend a course due to
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unexpected circumstances, are able to credit the amount of money paid to some future
course.

Suggestion 2.07 – That CLE assist small law firms (five or fewer lawyers) by allowing
them either to attend one free CLE course per year, if there is available seating, or to
attend CLE courses at a reduced rate.

Suggestion 2.08 – That CLE rotate its courses throughout the province, enabling lawyers
who are located in areas other than the Lower Mainland to attend without incurring
additional expenses.

The above three focus group suggestions share a common theme, namely an effort to find ways
to promote more effective access to CLE courses for those who work as sole practitioners or in
small law firms on a limited income, especially if they work outside the Lower Mainland. The
Working Group noted that the same concerns exist for similarly situated non-Aboriginal lawyers.

In regard to focus group Suggestion 2.07 that CLE provide one course per year free or at a
reduced rate for sole practitioners and members of small law firms (i.e., five or fewer lawyers),
the Executive Director of CLE advised the Working Group that CLE has a bursary program to
assist financially needy lawyers to attend CLE courses. The CLE bursary program allows
applicants to register for most CLE courses for $50. In order to qualify for the program, course
registrants must have a net income before tax from the practice of law of less than $25,000 per
annum. CLE bursary registrants are permitted to register for up to three courses per year. The
Executive Director indicated that CLE provided $57,000 worth of bursary registrations last year.

The Working Group is of the opinion that the bursary program is not sufficiently well known to
Aboriginal lawyers. Information on the bursary program is contained in the CLE course
calendars. The Working Group is of the opinion that other ways should be considered to further
publicize the CLE bursary program to Aboriginal lawyers. For example, a brief reference to the
bursary program on each course notice might be considered. CLE might contact members of the
Indigenous Bar Association and ask for their assistance in advertising the bursary program. The
Working Group is also of the opinion that the income level at which bursary applicants are
eligible for assistance should be increased from $25,000.

While the Working Group’s report was being written, the Law Society and CLE announced a
new voucher program that offers insured lawyers two vouchers per year, with a value of $150
each, towards the purchase of two CLE courses (average registration fee for a full-day CLE
course is $300 to $350). This voucher system will significantly reduce the need for an expanded
bursary system. However, the Working Group is still of the opinion that CLE should consider
increasing access to its courses for the lowest wage earners by raising the bursary threshold
income level of $25,000 to $40,000 or $50,000, at least on an experimental basis.

RECOMMENDATIONS

24. That CLE explore ways of better advertising the existence of the CLE bursary
program to Aboriginal lawyers in British Columbia.

25. That CLE reconsider whether the $25,000 threshold for its bursary program is too
low and that it consider increasing access to its courses for the lowest wage earners
by raising the bursary threshold income level to $40,000 or $50,000, at least on an
experimental basis.
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The Working Group also considered focus group Suggestion 2.06 that a credit system be
instituted for law firms with five or fewer lawyers, so that lawyers from those firms who are
unable to attend a course due to unexpected circumstances are able to credit the amount of
money paid for that course to some future course. CLE’s current policy on refunds is that a
course fee is refundable (less $50) if CLE is given notice within five business days before the
course occurs. The Working Group is of the opinion that this is a reasonable cancellation and
refund policy.

The Working Group considered focus group Suggestion 2.08 to the effect that CLE rotate its
courses throughout the province, thereby enabling lawyers who are located in areas other than
the Lower Mainland to attend without incurring additional expenses. While the Working Group
understands the sentiments behind this suggestion, we are of the opinion that it is not
economically feasible for CLE to do so. It would be virtually impossible for CLE to recover its
travel costs were it to put on most programs in other parts of the province where the potential
number of registrants is rather small. CLE attempts to provide convenient service to lawyers
located outside of the Lower Mainland by providing some live programs in larger areas outside
of the Lower Mainland, by providing video repeats of many of its programs throughout the
province,35 and by providing course materials for sale to those who cannot attend CLE courses.

In addition to promoting greater access to CLE courses for Aboriginal lawyers, the Working
Group also considered the Aboriginal law content of existing CLE courses and materials. The
Executive Director of CLE indicated that seven Aboriginal law courses have been offered by
CLE since 199336 and that 11 other CLE courses involved some discussion of Aboriginal law
issues.37 In regard to CLE materials, the Annual Review of Law and Practice, which has been
published annually since 1992, contains a chapter on Aboriginal law, and the British Columbia
Real Property Assessment Manual and the Due Diligence Desk Book raise issues of Aboriginal
law.

Since the Working Group began its deliberations, the Executive Director of CLE has undertaken
to expand the Aboriginal law content in CLE courses, course materials and other publications.
For example, a number of substantive Aboriginal law issues were included in CLE’s September,
1999 Estate Litigation course. CLE also inaugurated its first annual Aboriginal Law Conference
on November 29, 1999 and has undertaken a commitment to offer a major Aboriginal law course
on an annual basis. The 1999 conference was entitled “Resolving Disputes Involving Aboriginal
Peoples.” The Executive Director of CLE has also indicated that he intends to conduct an in-
house seminar on Aboriginal law issues for his CLE programming staff in order to better alert
them to appropriate areas for inserting Aboriginal legal issues into CLE’s regular programming.

                                                
35. Last year, CLE offered 112 video repeats of 19 different courses in 15 communities in the province.

36. CLE conferences with an Aboriginal law focus were as follows: April 2, 1993, Aboriginal Law Conference; July
23-24, 1993, Aboriginal Law; February 20, 1995, Indian Act Taxation and Exemption; March 7, 1997, Aboriginal
Law Update; March 25, 1998, Aboriginal Title Update; November 30, 1998, Aboriginal Title: Impact on B.C.
Business; and Fall, 1999 Aboriginal Law Conference. Understanding Indian Act Conveyancing is scheduled for
April, 2000.

37. CLE conferences where Aboriginal law issues were discussed include: June, 1993, Real Estate Update for Legal
Support Staff; May 13, 1994, Federal Court Practice; March 31, 1995, Real Property Assessment 1995; November,
1995, Mortgages; September 18, 1996, Priorities; November 15, 1996, Real Estate Litigation – 1996 Update;
October 23, 1998, Fiduciary Obligations; March 26, 1999, Family Practice in Provincial Court 1999; Fall, 1999,
Human Rights; Winter, 1999, Municipal Law; and Winter, 1999, School Law – Race Issues in General.
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RECOMMENDATIONS

26. That CLE establish an advisory panel(s) of Aboriginal lawyers and non-Aboriginal
lawyers with expertise in Aboriginal legal issues to assist CLE staff in a review and
inclusion of appropriate sections on Aboriginal legal issues in CLE publications and
manuals.

27. That CLE programming staff consult with Aboriginal advisory panel(s) with a view
to including Aboriginal legal issues, where appropriate, in future course
programming. That CLE programming staff maintain contact with staff lawyers at
the Native Community Law Offices operated by the Legal Services Society in order
to identify appropriate Aboriginal law issues for inclusion in future CLE
conferences.

VI. ARTICLING
All prospective applicants for admission to the British Columbia bar are required to complete a
12-month training program that includes a nine-month articling period. Students are required to
article with a qualified lawyer in order to gain the practical experience required for the practice
of law.38 In British Columbia, the responsibility for obtaining articles lies solely with the student.
The Law Society has not assumed responsibility for ensuring articles are available for law school
graduates. Thus, law firms and other legal institutions that hire articling students become, in
effect, one of the gatekeepers of how many law students effectively qualify for admission to the
bar and who they are. The exact number of articling positions available in a given year is subject
to the economic vagaries of the practice of law.39 In recent years, economic and social conditions
in British Columbia have made the search for articles rather competitive. Both UVic and UBC
law faculties provide some assistance to their students in the search for articles through either a
student articling committee or a Career Placement Office. Both law faculties have recently added
Career Placement Officers to assist students in applying for and finding articling positions.

                                                
38. The “Articling Guidelines” published by the Law Society of British Columbia set out the obligations of principals

and students during articles. According to the guidelines, principals should:
a) see that students are instructed generally on various aspects of the practice of law and professional conduct;
b) advise students about the professional bodies and their rules and, in particular, the Law Society, especially

regarding discipline and competence;
c) give students adequate instruction on professional conduct towards the courts, clients, the public and other

members of the profession;
d) see that students have adequate exposure to most of the areas of practice that they will encounter in their own

practices (if the student cannot be given experience in certain fields, secondment is recommended); and
e) ensure students become familiar with good general office practice and are shown how to treat clients in a

competent and courteous manner.
These guidelines are distributed to all applicants when they enrol as articled students, and are published in the
Member’s Manual.

39. A 1983 report on “Professional Legal Education and Competence” published by the Law Society of British
Columbia stated that:

… entry to articles can be characterized as a “free market” system in which “buyers,” i.e. principals,
select the best “product” available. Since articling is a necessary condition to practice in British
Columbia, and since the number of students seeking positions exceeds the number of positions
available, there is a high demand for articling positions.

Taylor, J.P., Report to the Law Society of British Columbia on Professional Legal Education and Competence,
Vancouver: The Law Society of British Columbia, 1983, at 116.
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The Survey Report and the Focus Groups Report provide some information on and concerns
about the experiences of Aboriginal law students and lawyers in regard to three main aspects of
articling: access to articles, treatment during articling and retention after articles.

Access to articling
All 41 Aboriginal persons who responded to the survey had articled. Seventy per cent were still
practising law, 30% were not. No data is available on the number of Aboriginal law graduates
who chose not to article or were unable to locate articles. Of the Aboriginal law graduates who
did article, the following information is available from the Survey Report:

1. Seventy per cent (70%) of respondents articled with a private law firm. Of those
students, a little less than half articled with a law firm of more than 21 lawyers,
approximately 10% articled with a firm of between five and 20 lawyers, and nearly half
articled with a firm of five or fewer lawyers.40

2. An unusually large number of Aboriginal students articled with the government. On
average, 2%-5% of non-Aboriginal students article with the government, whereas 25% of
respondents articled with the government, while another 5% articled with public interest
or community law offices. Focus group participants suggested that this was due to the
fact that the government has an equity hiring policy that encourages and facilitates the
hiring of Aboriginal articling students. The Working Group found no evidence of similar
equity hiring policies in private law firms.

3. Of the 37 focus group participants, 12 were still attending law school. Of the remaining
25 focus group participants, 24 had articled while one chose not to article. Of the 24 who
did article, 54% articled with private law firms, 21% articled with government, 8% split
articles between law firms and government, and the remaining 17% did not indicate with
whom they had articled.41

4. Forty-four per cent (44%) of the survey respondents felt they experienced no greater
difficulty in finding articles than non-Aboriginal students. This may be attributable in
part to the high Aboriginal hire rate of the government. On the other hand, 30% of the
respondents felt that they did have greater difficulty in finding articles than non-
Aboriginal students, while another 25% did not know. Those who felt that they had
greater difficulty in finding articles cited the following reasons: unfamiliarity with law
firms, inability to find firms in preferred area of practice and cultural barriers. Two
female respondents mentioned sexism as an additional barrier and two other respondents
regretted the lack of Aboriginal law firms or some form of network among Aboriginal
lawyers and law students.

The Working Group has had difficulty assessing the above information in regard to access to
articling for Aboriginal students. This difficulty relates to the fact that we have no comparative
data on how Aboriginal students’ experiences with articling differs from that of non-Aboriginal
students. The lack of overall data concerning the articling experience is a matter that needs to be
addressed by all interested parties. Recent studies in other Canadian jurisdictions suggest that
there is an over-representation of visible minority graduates and Aboriginal law graduates among

                                                
40. See Table 8 of the Survey Report at 13.

41. See Focus Groups Report at 22.
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those students who are unable to find articles.42 The CBA Racial Equality Report, for example,
confirms that students from racialized communities face significant barriers during the
interviewing and hiring process for articles. The CBA Racial Equality Working Group heard
submissions from students who were asked inappropriate questions during articling interviews
and who felt that their interviewers had made racially based assumptions about their abilities or
interests. In addition, various law school deans reported that white students with mediocre marks
were more likely to be hired than racialized students with the same mediocre marks. Finally, the
Law Society of Upper Canada reported that, of 133 students who had difficulty finding articles in
1996, 43.9% were visible minority students in spite of the fact that these students comprised only
17% of the graduating class.43

In British Columbia, the focus group participants provided some anecdotal evidence of similar
difficulties. A number of participants in the focus groups alluded to problems finding articles.
One practitioner stated that, when she was seeking articles about a decade ago, she found that
most firms “simply did not hire Indians, even the firms that practised Native law.” She eventually
found articles with the Department of Justice. Other participants noted that, among graduates
who had articled with private law firms, many had articled with the same few law firms that
made an effort to recruit Aboriginal students. One participant suggested the biggest problem for
Aboriginal law graduates was not whether or not they would find articles but rather where those
articles would be.44 Concerns about Aboriginals’ equal access to articling led some focus group
participants to make the following suggestions:

Suggestion 3.02 – That the Law Society enter into negotiations to explore setting up a
co-op style program to replace the current articling program, to address some of the
issues surrounding equality of access to articles.

Suggestion 3.03 – That the Law Society take a greater role in helping students find
articles by establishing an articling student placement program within the Law Society.

Suggestion 3.04 – That the Law Society reduce the call requirement for principals from
four years to three.

Suggestion 3.05 – That the Law Society keep a directory of principals who are willing to
split articles with other principals.

Suggestion 3.06 – That the Law Society and the law schools encourage the placement
and hiring of Aboriginal law graduates from clerkship and articling positions.

Barriers during articles
In the Survey Report, approximately 60% of the respondents indicated that, while articling, they
did not experience any cultural or discriminatory barriers based on their Aboriginal ancestry.

                                                
42. Bicentennial Report and Recommendations on Equity Issues in the Legal Profession: Report to the Bicentennial

Convocation, May 1997, Toronto: The Law Society of Upper Canada, 1997, at 12.

43. CBA Racial Equality Report at 11-12.

44. Studies conducted in other jurisdictions have also noted the trend of Aboriginal and visible minority lawyers
finding employment in government rather than private institutions. A section of a 1990 report issued by the State of
Washington Minority and Justice Task Force, which studied the differences in attorneys’ incomes based on ethnic
background, noted “Minority attorneys were less likely to be employed in private firms than whites, even though
they may have been educated at law schools of equal standing and practiced law for similar periods of time.…”
From State of Washington Minority and Justice Task Force, Final Report  (December, 1990), 67-75.



ADDRESSING DISCRIMINATORY BARRIERS
FACING ABORIGINAL LAW STUDENTS AND LAWYERS

35

However, approximately 40% did report experiencing such barriers. These barriers and their
frequency are summarized in the Survey Report (p.15) as follows:

Table 4
Barriers During Articles

Type of barrier
Number and percentage of

respondents identifying barrier

Number %

Cultural insensitivity or racism by staff or other articled
students

10 24

Racist slurs and demeaning remarks 6 15

Discrimination or favouritism in work assigned by
employer

6 15

Channelling into area of law that was not of interest 4 10

Other 6 15

No discrimination 24 59

It is encouraging that at least 60% of Aboriginal survey respondents did not experience any
discrimination during articles as a result of their Aboriginal ancestry. However, the fact that 40%
did is a matter of significant concern. It should be noted that, of the respondents who did
experience discrimination, the most frequently ranked form of discrimination was cultural
insensitivity or racism by staff or other articled students, followed by racist slurs and demeaning
remarks and, finally, discrimination or favouritism in assigning work. Focus group participants
who experienced derogatory or racist remarks during their articling experience indicated that
they were reluctant to approach anyone in the law firm, or to approach the Law Society’s
discrimination ombudsperson, for fear of being branded a “troublemaker” and thereby lessening
their opportunities of being retained after articles by that firm, or being hired by other firms. Two
female Aboriginal respondents to the survey mentioned experiences as articling students where
judges mistook them for court personnel or Aboriginal courtworkers.

Retention after articles
Thirty-seven per cent (37%) of the Aboriginal survey respondents were hired back by the law
firms or institutions where they had articled.45 On the other hand, 63% were not hired back. Of
those who were not hired back, over one-quarter indicated that the primary reason was that their
employer had not been in a financial position to hire them back. This observation is consistent
with the fact that nearly half of Aboriginal law students who article with private law firms do so
with firms of less than five lawyers. In addition there is some evidence that only a limited
number of law firms hire Aboriginal articling students. Other Aboriginal articling students who
were not hired back indicated that their employer did not practise in their area of interest (15%),
they did not like their employer (8%), or they had accepted an offer of employment with another
firm or organization (12%).

                                                
45. We do not have data on whether the “hire-back” rate was higher for government or for private law firms. Certainly

the “hire-back” rate for small firms is normally lower than for large firms.
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Once again, the Working Group must report that there are no statistics available that permit us to
compare the retention rates for Aboriginal law students with the retention rates of other non-
Aboriginal law graduates or, for that matter, of other visible minority groups. Some focus group
participants expressed the opinion that Aboriginal articling students were sometimes hired as a
sign of “tokenism” but that such firms had no intention of keeping them on after articles. While
the Working Group has no evidence one way or the other as to the validity of this particular
claim, reports from other jurisdictions do suggest that Aboriginal students are less likely to be
retained by their employer following articles. The CBA Racial Equality Report notes that in
1995/96 the Indigenous Blacks and Mi’kmaq Programme at Dalhousie Law School reported that,
while there had been much success in recruiting, admitting, retaining and graduating qualified
students, the hire-back rate for Blacks and Mi’kmaq graduates in both the private and public
sectors was “dismal and alarming.”46

Assisting articling students
The Law Society of Upper Canada has recently implemented a number of activities to assist
students seeking articles. For example, the Law Society of Upper Canada has a placement office
and an Articling Placement Mentor Program. The objective of the mentor program is to provide
unplaced students with a support link by pairing them with a member of the profession who will
provide advice, support and encouragement in the search for an articling position. Mentors meet
with their assigned student approximately one hour each week to discuss issues of concern to the
student and to provide advice on strategies the student might employ in his or her job search. The
Law Society reports that, by the end of 1998, 97% of prospective articling students registered
with the Society’s Placement Office had been placed. Much of this success was attributed to the
mentoring program.

In light of the fact that articling is a compulsory requirement for call to the British Columbia bar,
the Working Group is of the opinion that the Law Society should assume a more active role in
the entire articling process than it has in the past. This greater role would include working with
other interested groups to collect data about the articling process, to assist students in finding
appropriate articles, to ensure that discrimination toward Aboriginal graduates does not occur in
either hiring articling students or in their treatment once hired and, finally, to monitor retention
rates of articling students for evidence of discrimination. The Working Group is of the opinion
that, to accomplish these objectives, the Law Society should appoint a full-time staff person
whose primary job is to act as “articling liaison officer.” That officer would be responsible for
assisting the Law Society to put policies and programs in place to effect the above objectives.47

                                                
46. CBA Racial Equality Report at 28.

The CBA Racial Equality Report highlights several ways in which students from racialized communities may be
discriminated against in the post-articling hiring process. First, discrimination in the selection of articling students
may mean that they did not have the opportunity to benefit from a well-rounded articling experience in a firm that
is likely to hire new lawyers. Second, racialized students at bigger law firms may have been relegated to library
research, thereby losing the competitive advantage that accrues to students who have the opportunity to work with
senior lawyers on important files. Third, word-of-mouth recruitment operates to the disadvantage of students from
racialized communities who are less likely to have connections in legal circles. Finally, students from racialized
communities may face racially based assumptions about their skills, interests and abilities from potential
employers. CBA Racial Equality Report at 19.

47. The CBA Racial Equality Working Group has also recommended that steps be taken to combat discrimination in
the articling process. Recommendation 5 suggests that the CBA develop and distribute a model policy for articling
interviews, which should include the following:
a) strategies for ensuring all students are given a fair chance to compete for available  positions;
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RECOMMENDATION

28. That the Law Society appoint an Articling Liaison Officer to promote fair and
adequate access to articling opportunities and to help eliminate discriminatory
experiences in the articling process. The functions of the Articling Liaison Officer
should include:

• working with the two law school Career Placement Officers to ensure that
articling data is collected annually from those seeking articles and those who
are not;

• working with the Career Placement Officers to keep lists of law students and
law firms looking for an articling match;

• keeping a directory of lawyers who are willing to split articles with other
lawyers;

• keeping a list of Aboriginal lawyers and law firms who are specifically
interested in hiring Aboriginal articling students;

• investigating the creation of financial support programs for Aboriginal students
(such as single parents) who cannot financially afford to article;

• helping facilitate greater networking between Aboriginal law students and
lawyers through programs such as summer articles, one-on-one mentoring,
receptions, etc.;

• helping establish an advisory group of Aboriginal lawyers and articling
students;

• working with private law firms to encourage the creation of equity hiring
programs for Aboriginal and visible minority students;

• acting as a liaison for receiving complaints concerning the articling process;

• undertaking pro-active, equity education activities for law firms in order to
minimize the experience of discriminatory treatment that some Aboriginal
articling students experience.

In regard to Suggestion 3.02 that the Law Society explore the possibility of replacing the current
articling program with a co-op style program and Suggestion 3.04 that the Law Society reduce
the call requirement for principals from four years to three years, the Working Group is of the
opinion that neither of these options may be necessary if the Law Society takes a more active role
in promoting access to articles through the appointment of an Articling Liaison Officer. If fair
and adequate access to articles still remains a problem in spite of the activities of an Articling
Liaison Officer, then more drastic measures will need to be contemplated.

                                                                                                                                                
b) a list of the types of questions that are unacceptable to ask during interviews; and
c) suggestions for ways to prevent racial bias from infiltrating the interview and hiring process and from affecting

the articling experience.

CBA Racial Equality Report at 14.
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VII.  THE PRACTICE OF LAW

Aboriginal practice rates
The Survey Report indicated that approximately 70% of the Aboriginal respondents were
practising law, while 30% were not.48 This is a high non-practising rate when compared with
other segments of the legal profession. In particular, data collected by the Law Society of British
Columbia in the Women in the Legal Profession report49 showed that 13% of men who were
called to the bar since 1975 had ceased practice, while 20% of women called to the bar since
1975 had ceased practice. As a result of this disproportionate exit of female lawyers from the
legal profession, the Law Society established part-time and non-practising categories of
membership to help facilitate career breaks, especially for women. The fact that 30% of
Aboriginal law graduates are no longer practising suggests that further inquiries should be made
into the reasons for such non-practising status, in order to ensure that such decisions are not
based upon systemic discrimination. The need for such enquiries is confirmed by the CBA Racial
Equality Working Group’s assertion that the relationship between the decisions of racialized
lawyers to leave the practice of law and the existence of systemic discrimination within the
profession needs to be further addressed.50

The Survey Report does indicate that, of the 29% of Aboriginal respondents who were not in
practice (i.e., 12 out of 41 respondents), only two were unemployed, both of whom were women.
(The Working Group has no information on the current employment status of the 13 Aboriginal
law graduates who are not practising law and who did not respond to our survey.) The survey
respondents who are not practising indicated they are holding various positions, including some
in government, law schools and tribal organizations. Of the 12 non-practising survey
respondents, only five had ever practised. The primary reasons cited for leaving practice by these
five respondents were dislike of the adversarial system and the pressure of practice, as well as a
degree of disinterest or disillusionment with law. Two respondents indicated that racial or
cultural discrimination had been a factor in their decision to leave the profession, while two other
respondents indicated that they left because they did not have a job. The above data does not
clearly point to a major problem of overt or systemic discrimination for Aboriginal persons who
are not in the practice of law, but the high non-practising rate among Aboriginals is nonetheless
deserving of further study.

Discriminatory barriers
The Survey Report indicated that 81% of the respondents experienced barriers as an Aboriginal
lawyer while 12% did not, and a further 7% did not know. These barriers and their frequency are
summarized in the Survey Report (p.17) as follows.

                                                
48. The survey was sent out to 81 Aboriginal lawyers. Of that group, 20% had ceased membership, 11% were listed as

non-practising members of the Law Society and 69% were practising. Of the 41 Aboriginal lawyers who responded
to the survey, 29% were not practising, while 71% were practising.

49. Law Society of British Columbia, 1991.

50. CBA Racial Equality Report at 17.
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Table 5
Barriers for Aboriginal Lawyers

Type of barrier
Number and percentage of

respondents identifying barrier

Number %

Discrimination or insensitivity by lawyers 15 37

Discrimination or insensitivity by judges 13 32

Employment matters (hiring, promotion, salary) 15 37

Overwork and burn-out 15 37

Discrimination or insensitivity by clients 9 22

Dissuasion from practising in area of interest 8 20

Racist slurs and demeaning remarks 6 15

Lack of legal aid referrals 6 15

Geographic isolation 5 12

Other 13 32

No barriers 5 12

Did not know 3 7

The most frequently cited form of discriminatory barrier was discrimination or insensitivity, first
by lawyers, and second by judges. The Aboriginal respondents also felt that they had experienced
discriminatory barriers in regard to employment matters, such as hiring, promotion and salary.
Aboriginal lawyers, like non-Aboriginal lawyers, reported that overwork and burn-out were
significant barriers to them in the practice of law. Whether Aboriginal lawyers experience
overwork and burn-out to a greater extent than non-Aboriginal lawyers, the Working Group is in
no position to comment.

Focus group participants agreed that discrimination and insensitivity by non-Aboriginal lawyers
occurred too frequently. They suggested that this sort of discrimination stems from the general
disrespect shown towards Aboriginal law students entering law school under the various First
Nations admissions categories and that this disrespect carries over into the profession. While
Aboriginal focus group participants felt that they were accepted as “friends” by non-Aboriginal
lawyers, they felt that they were not as readily accepted as competent lawyers by those same
persons. Interestingly, four survey respondents referred to internalized racism or discrimination
whereby Aboriginal organizations and groups refused to retain Aboriginal lawyers on the
assumption that Aboriginal lawyers are less competent or well qualified than non-Aboriginal
lawyers. Several survey respondents referred to Aboriginal lawyers being dissuaded or prevented
from practising in areas of interest to them, and others referred to not receiving a sufficient or
fair number of legal aid referrals.
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Role of the Law Society
During the focus group discussions, there were very few comments made regarding the
participants’ interactions with the Law Society of British Columbia. However, comments and
suggestions were made as to the sorts of initiatives that the Law Society could undertake to
improve the treatment of Aboriginal lawyers within the legal profession. The Focus Groups
Report contains the following suggestions:

Suggestion 3.15 – That an Aboriginal lay Bencher be appointed. (An Aboriginal woman,
Wendy John, has recently been appointed as a lay Bencher.)

Suggestion 3.16 – That more Aboriginal lawyers be encouraged to seek nomination for
Bencher.

Suggestion 3.17 – That the Law Society and CLE promote and develop cross-cultural
awareness programs related to legal issues.

Suggestion 3.18 – That the Law Society be an advocate and role model with respect to
proportional minority representation.

Suggestion 3.19 – That the Law Society develop a plan for promoting a review of racial
and ethnic presence in the justice system.

Suggestion 3.20 – That the Multiculturalism Committee51 of the Law Society undertake a
comprehensive study of racial and ethnic diversity within the legal profession. It should
encompass data adequate to allow for meaningful overview in the future to help ensure
proportionate representation of minorities throughout the profession.

Suggestion 3.21 – That the Multiculturalism Committee of the Law Society be available
as a resource for the profession in matters pertaining to multiculturalism and diversity.

Suggestion 3.22 – That the Law Society appoint Aboriginal people to Law Society
committees and as representatives on boards of various organizations.

Suggestion 3.23 – That the Law Society promote and maintain regular communication
with the Aboriginal bar associations.

The above focus group suggestions fall into two main categories: (1) that Aboriginal
representation as Benchers and Law Society committee appointees be increased; (2) that the Law
Society take an active role in eliminating discriminatory barriers that Aboriginals experience in
the practice of law. The Working Group agrees with these two main suggestions.

Several of the suggestions raised by the participants had to do with the under-representation of
Aboriginal lawyers in positions of responsibility, either as Benchers or representatives on
important committees. A number of focus group participants were of the opinion that Aboriginal
lawyers had a feeling that, if they chose to run as Bencher, they would have difficulty gaining
sufficient support from non-Aboriginal lawyers. While the Working Group has no way of
assessing the validity of that belief, the very existence of that belief has inhibited Aboriginal
lawyers from running for positions such as Bencher.

                                                
51. In 1998 the Multiculturalism Committee, the Gender Equality Monitoring Committee and the Disability Advisory

Committee merged to form the Equity and Diversity Committee.
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In regard to the second set of suggestions, the Working Group is of the opinion that the Law
Society should take a lead role in promoting the drafting, adoption and eventual monitoring of
comprehensive equity employment plans (both hiring and treatment after hiring) for Aboriginal
and other minority lawyers. In so doing, the Law Society would also be acting in accord with
Recommendation 9 of the CBA Working Group on Racial Equality that recommends that the
CBA, law societies, justice departments and all law firms adopt a workplace equity policy that
includes equitable hiring policies. The CBA also recommends that these bodies actively recruit
and hire lawyers from racialized communities.52

The Working Group is of the opinion that the Law Society of British Columbia should follow the
lead of the Law Society of England and Wales, which has developed a model equal opportunities
policy. Law firms are deemed to have adopted that model policy in the absence of their own
written policy. Among other matters, the model policy sets employment targets for ethnic
minorities.53 The targets are not binding, enforceable quotas, but rather provide a clear guide for
“good practices.” The Equal Opportunities Committee of the Law Society of England has
developed its own three-year action plan54 to focus its activities on encouraging full
implementation of the Law Society’s anti-discrimination measures that include (1) a practice rule
outlawing discrimination and requiring firms to have anti-discrimination policies; (2) a revised

                                                
52. CBA Racial Equality Report at 21.

53. The English model policy envisages a target of one ethnic minority fee earner in firms between six and 10 fee
earners, and 10% of lawyer trainees and 5% of other fee-earners in larger firms. Prior to this policy being adopted,
an independent research study showed that well-qualified, ethnic minority students were much less successful than
equally or less qualified white students in obtaining training contracts (7% for ethnic minority students, versus 47%
for white students).

54. The Committee’s action plan provides as follows:

Strategy of the Equal Opportunities Committee (1998-2000):

Pointing the way towards equal opportunities best practice to promote bias-free environments in the workplace
(including during training) that enable solicitors, as employers and employees, to thrive in their profession.

The Committee proposes to achieve this by:
• Emphasising the need for every solicitor employing or managing staff to be responsible for equal

opportunities issues in the workplace;
• Targeting appropriate support and assistance at different types of practice and practitioner;
• Targeting specific initiatives at particular forms of discrimination.

Why?
• To make the profession accountable for its equal opportunities policy, in order to meet increasing legal,

political, social and economic demands for greater equality, diversity and flexibility.

How?
• By identifying and advising on the positive steps required, and urging solicitor-employers to implement

the profession’s anti-discrimination measures by:
• ensuring an awareness of the Rule among solicitors as employers;
• promoting examples of good employment practices in the profession;
• promoting the full participation of under-represented/special interest groups in the Law Society,

private/employed practice, and the judiciary;
• using positive action measures to tackle discrimination;
• promoting the availability of the package of measures to individual solicitors as employees/

prospective employees;
• developing a better understanding of the barriers to advancement through research and statistics and

liaison with special interest groups and specialist organizations;
• participating in the development of relevant, progressive workplace policies;
• monitoring the implementation of the Rule and complaints-handling.
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Code of Practice that deals in more detail with discrimination in the most common areas of a
solicitor’s law practice; and (3) a model anti-discrimination (equal opportunities) policy.

Key elements in the Law Society of England and Wales’ overall strategy for equal opportunities
have been (1) obtaining the support of senior members of the profession to champion equality
initiatives; (2) working with and gaining the support of ethnic minority lawyers groups; and (3)
demonstrating the nature and extent of inequality and discrimination in the profession and the
benefits of effectively responding to it.

The Working Group is of the opinion that the Law Society should lead the way in terms of
employment equity in private law firms by directing the Equity and Diversity Committee to
initiate the drafting of a comprehensive equity employment plan as a model for adoption by law
firms. Creation of such an equity plan may be best achieved by appointing a specialized working
group for that purpose, composed of minority and non-minority lawyers and one or more
employment equity specialists.

RECOMMENDATIONS

29. That the Law Society create a comprehensive model employment equity policy for
law firms to ensure that Aboriginal lawyers do not experience discriminatory
barriers in the practice of law. Such a policy should be formulated by directing the
Equity and Diversity Committee to appoint a working group for that purpose,
composed of minority and non-minority lawyers and one or more employment
equity specialists.

30. That the Equity and Diversity Committee of the Law Society establish an
Aboriginal Advisory Group:

• to assist (with others) in the development of a strategy and action plan to create
adequate bursary funding for needy Aboriginal students to attend pre-law
programs and law school (see Recommendations 3 and 6);

• to assist (with others) in the development and implementation of an Aboriginal
Law School Admission Outreach Strategy (see Recommendations 6 and 7);

• to assist (with others) to set up an Aboriginal mentoring program for
Aboriginal law students and articling students;

• to provide advice to the Articling Liaison Officer in regard to articles for
Aboriginal students;

• to encourage Aboriginal lawyers to run for Bencher and to put their names
forward for appointments to committees by the Law Society;

• to encourage Aboriginal lawyers to apply for judicial appointments;

• to offer assistance to the judicial education committees in planning and
including Aboriginal law and perspectives into their education programs;

• to increase law practice opportunities for Aboriginal lawyers; and

• to recommend programs or activities for improving the cross-cultural
awareness of members of the legal profession in regard to Aboriginal peoples.
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VIII.  THE JUDICIARY
The Survey Report and the Focus Groups Report indicate that the two principal concerns of
Aboriginal lawyers with regard to the judiciary are: (1) an under-representation of Aboriginal
judges; and (2) cultural insensitivity by non-Aboriginal judges to Aboriginal issues. The CBA
Racial Equality Report echoed these concerns when it stated that, when the judiciary is viewed
from the perspective of members of racialized communities in general, the two main issues are
(1) who becomes a judge and (2) how judges respond to lawyers and clients from racialized
communities.55

The Survey Report indicated that 32% of Aboriginal lawyers had experienced discrimination or
insensitivity by judges based on their Aboriginal ancestry. Three female Aboriginal lawyers
reported that they were denied legitimacy and credibility by some judges because they were both
female and Aboriginal. Interestingly, focus group participants working in northern British
Columbia reported more positive experiences with the judiciary than did the Aboriginal lawyers
who attended the focus groups in the southern parts of British Columbia. It should be noted that
some of the Aboriginal lawyers attending the focus groups were of the opinion that judges
treated Aboriginal lawyers no differently than non-Aboriginal lawyers.

Aboriginal judges
In regard to the stated concern that there is an under-representation of Aboriginal judges, the
Working Group first looked at the ethnic or racial composition of British Columbia Supreme
Court judges. Although there has been increased gender and racial diversity in regard to Supreme
Court appointments, that diversity has not extended to Aboriginal ancestry. For example, 21 of
the last 51 B.C. Supreme Court appointments have been women. This is in marked contrast to
only three female judges among the 51 most senior judges by date of appointment. There are five
non-Caucasian Supreme Court judges. There are no Supreme Court judges of Aboriginal descent,
nor have there ever been.

Candidates for appointment to the Supreme Court of British Columbia must have a minimum of
10 years experience as a member of a provincial or territorial bar, or 10 years experience in
aggregate as a member of a bar and a provincial court judge. There is also a widely held
perception that the judicial selection committee may look more favourably on candidates with a
minimum of 15 years experience. The fact that there are no Aboriginal Supreme Court judges is
attributable, at least in part, to the fact that there are very few Aboriginal lawyers with 10 to 15
years experience. According to data in the Survey Report, only seven of the 41 respondents
would have call dates of 15 years or more today, and the Working Group is not sure whether
those seven are still practising law, because 30% of the survey’s 41 respondents were not
practising law at the time of the survey. The 41 respondents represented about half the
Aboriginal lawyers in the province, so there probably are no more than 10 to 15 Aboriginal
lawyers who have the necessary length of experience to qualify for appointment as a Supreme
Court judge. In this respect, the pool will grow in time as the increase in Aboriginal graduates in
the 1990s makes its way through the profession.

Supreme Court appointments are, of course, made by the Governor General in Council, upon the
advice of the federal Minister of Justice who, in turn, receives advice from a judicial selection
committee that in British Columbia is composed of one judge, three lawyers and three lay

                                                
55. CBA Racial Equality Report at 23.



THE LAW SOCIETY OF BRITISH COLUMBIA

44

persons. All candidates must apply and be vetted by the selection committee. Experienced
Aboriginal lawyers need to be encouraged to apply for judicial appointments. The Working
Group was informed that many Aboriginal lawyers are unaware of the appointments process, that
they practise by themselves or in small firms, often outside the Lower Mainland, and
consequently they do not generally carry a high profile within the legal community, a factor that
they consider would affect their chances of receiving a judicial appointment. Although the
judicial selection committees are looking for applicants who are considered highly competent by
their peers (i.e., lawyers and judges in their community), the selection committee is not
necessarily looking for lawyers with a high profile. However this perception by Aboriginal
lawyers appears to discourage them from applying.

In regard to the British Columbia Provincial Court, four out of 133 of the current judges are of
Aboriginal descent, three of whom have been appointed in the past five years or so. One of the
four Aboriginal judges is a woman. As with Supreme Court appointments, there has been a
special effort to increase the racial and gender diversity of judicial appointments at the Provincial
Court level over the past number of years. In particular, 28 of the 68 judicial appointments to the
British Columbia Provincial Court between 1991 and 1999 have been women, compared to only
two female judges of the 30 judges appointed between 1971 and 1981.

In light of the fact that there are relatively few Aboriginal judges, some focus group participants
made the following suggestions:

Suggestion 3.08 – That more Aboriginal judges be appointed.

Suggestion 3.09 – That more judges who also have a history of sensitivity and interest in
Aboriginal issues be appointed.

Suggestion 3.l0 – That Aboriginal lawyers be encouraged to put their names forward for
consideration for judicial appointment.

The Working Group agrees with the sentiments expressed in the above suggestions.

RECOMMENDATION

31. That the Aboriginal Advisory Group appointed by the Equity and Diversity
Committee be asked to examine ways to encourage and support more Aboriginal
applications to the judiciary.

Social context education
In recent years, both the British Columbia Supreme Court and the British Columbia Provincial
Court judges have increasingly recognized the importance of social context education concerning
race, culture and gender issues in promoting a fair and impartial justice system in a multicultural
society. Both the Supreme Court and the Provincial Court judges engage in regular judicial
education.

The Western Judicial Education Centre (WJEC) took a lead role, starting in the late 1980s, to
introduce social context education into judicial education programs. Social context education
endeavours to introduce, among other things, an understanding of the way that gender, race,
culture and socio-economic status can and do affect law and the administration of justice. The
WJEC organized a number of judicial seminars and workshops on the Delivery of Justice to
Aboriginal People, Gender Equality in Judicial Decision Making, and Racial, Ethnic and Cultural
Equity. The WJEC also spearheaded, in conjunction with various Provincial Court judges
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associations, a large, four-day Judicial Congress in 1993 entitled “The Role of the Judge in the
New Canadian Reality: Judicial Skills and Knowledge for the Future.”

In British Columbia, the Provincial Court judges now hold judicial education conferences twice a
year. The conference proceedings are recorded in print and on videotape so that subsequent use
can be made of these judicial education materials. The British Columbia Provincial Court Judges
Equality Committee took a major step in November, 1997 by organizing a three-day judges
conference entitled “The Court in a Multicultural Society: Fairness and Impartiality in Decision
Making.” This conference was devoted exclusively to an examination of both institutional and
individual bias in the administration of justice. In organizing the conference, the Judges Equality
Committee incorporated the input of minority group users of the legal system who often
experience the system’s bias and discrimination. Speakers at the conference included legal and
non-legal persons from various minority communities. The conference provided very valuable
written materials on race and gender discrimination, including discrimination against Aboriginal
persons, both in the context of the law itself and in the application and administration of the law.

The British Columbia Provincial Court judges have not held a similar conference since 1997.
The Working Group is of the opinion that a follow-up conference should be planned by the
Provincial Court judges. The Working Group is also of the opinion that social context and
cultural sensitivity components should be worked into the substantive components of the
Provincial Court judges semi-annual educational conferences.

The British Columbia Supreme Court judges also have an Education Committee composed of
approximately 10 judges. In 1994 the Canadian Judicial Council decided that all judges in
Canada should be exposed to social context education on Aboriginal, gender and race issues. To
facilitate this, the National Judicial Institute launched a special initiative to prepare and deliver
social context educational programs in cooperation with individual courts. The British Columbia
Supreme Court was the first court to have a comprehensive social context program. In February,
1998, the British Columbia Supreme Court judges held a three-day conference entitled “Judging
in a Diverse Society.” The conference was designed to help judges to recognize and identify
racist or discriminatory ideas, practices and comments and to raise judicial awareness concerning
equality and anti-discrimination legal issues. The conference specifically concentrated on
judicial impartiality and independence and the challenges of judging impartially in a diverse
society. The Education Committee, in conjunction with the National Judicial Institute, is
organizing a one-day program on Aboriginal Law as part of the Supreme Court’s meeting in
May, 2000.

The National Judicial Institute (NJI) recognizes that the next step in social context education is to
move beyond a stand alone conference and to build social context components on racial, cultural
and gender issues into all judicial education programs. In particular, the NJI is currently
developing, in collaboration with the courts of Manitoba, Saskatchewan, the Yukon and the
Northwest Territories, a comprehensive program on Aboriginal issues. The overall objective is to
assist judges in dealing with the broad range of issues that involve Aboriginal rights and
Aboriginal persons. A major goal of the project is to develop teaching modules and materials that
could be adopted and used in judicial education programs in all jurisdictions in Canada. The
program organizers hope to hold the first conference in May, 2001 and to include both plenary
sessions and experiential workshops that will assist judges in further developing the necessary
skills to deal with Aboriginal issues.
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The Working Group considers an ongoing, integrated judicial education program on social
context issues concerning Aboriginal peoples to be essential to an impartial judicial system.56

The Working Group applauds the NJI’s recent initiatives to develop a comprehensive judicial
education program on Aboriginal issues. The Working Group encourages the judicial education
committees in British Columbia to participate in and develop similar Aboriginal programming.

RECOMMENDATIONS

32. That the judiciary be encouraged to continue to include and expand the treatment
of social context issues concerning Aboriginal peoples and race, culture and gender
into their educational programs.

33. That the Equity and Diversity Committee of the Law Society be asked to foster an
exchange of information, at least annually, between the Equity and Diversity
Committee and the Judicial Education Committees on their educational initiatives
concerning issues pertaining to Aboriginal peoples.

34. That the Aboriginal Advisory Group appointed by the Equity and Diversity
Committee offer assistance to the Judicial Education Committees in helping them
to organize education sessions on Aboriginal issues.

IX.  THE LAW FOUNDATION
In 1969, British Columbia established the first Law Foundation in North America. The Law
Foundation of British Columbia is a non-profit organization created by statute to receive and
distribute the interest on client funds held for short periods of time in lawyers’ pooled trust
accounts in financial institutions. The Law Foundation is directed by its legislative mandate to
distribute the interest earned from these trust accounts in five areas: legal aid, legal education,
law reform, legal research and law libraries. Since its inception, the Law Foundation has
approved grants of over $150 million in support of law-related programs in British Columbia.

The Law Foundation has provided $1.7 million in grants to Aboriginal-run organizations
between 1988 and 1997. In November, 1998 the Law Foundation decided to put increased
emphasis on Aboriginal justice issues. The Foundation established a $1 million budget for the
Aboriginal Justice Issues Initiative. A committee was established to examine the best way to
allocate these funds. After two years of consultation and planning, an application form was
designed, a letter of intent process established and several organizations were invited to apply for
funding. In March, 2000 the Board of Governors approved funding for 10 projects amounting to
over $800,000. The Board of Governors will decide how to allocate the remaining $200,000 at its
June, 2000 meeting.

The projects funded include a program to increase access to mediation training for Aboriginal
people, seed funding for alternative dispute resolution services to Aboriginal communities, an
Aboriginal family law dispute resolution project, a project to train Aboriginal volunteers to assist
members of their communities who have had children removed by Social Services, a courtlink
                                                
56. The CBA Racial Equality Working Group also emphasizes the importance of social context education for judges.

In Recommendation 17, they advise that the social context education programs of the National Judicial Institute
and provincial courts include materials and instruction in critical race theory analysis. Specifically, the Working
Group advises that “[t]hese programs should also promote a greater understanding and awareness of the
experiences of Aboriginal people as they relate to legal issues involving the courts.” CBA Racial Equality Report at
25.
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program for Aboriginal youths in the North, monitoring and evaluation of a restorative justice
program for Aboriginal young offenders, an educational and resource video on Aboriginal young
offenders, establishment of an indigenous legal studies centre, research papers and workshops on
Aboriginal and treaty rights, and legal education workshops and materials for lawyers and judges
on the implications of the Gladue decision for sentencing Aboriginal offenders.

The Working Group applauds the Law Foundation for its decision to place increased emphasis
on funding Aboriginal justice projects. The Working Group encourages the Law Foundation to
continue its emphasis on funding of Aboriginal justice issues.

X.  MONITORING AND FOLLOW-UP
The Working Group is of the opinion that a system of monitoring and follow-up on the extent
and progress of the implementation of these recommendations is an important component in
ensuring that progress is being made in eliminating the discriminatory barriers that Aboriginal
law students and lawyers experience.

RECOMMENDATION

35. That the Law Society direct its Equity and Diversity Committee to report once a
year in writing on the extent and progress of the implementation of the
recommendations and related matters in this report.

XI.  SUMMARY OF RECOMMENDATIONS

Pre-law school programs
1. That the Saskatchewan Native Law Centre consider, perhaps through a specially funded

study, the pedagogical and financial feasibility of offering its Program of Legal Studies
for Native People, in whole or in part, on a distance education basis as an option for
those who cannot attend the on-site program.

2. That the UBC Law Faculty consider granting course credit for first-year property to
students who successfully complete the Saskatchewan program.

3. That the Law Society, as part of its equity mandate, develop a strategy (through staff and
an ad hoc committee appointed for that purpose) to ensure that all Aboriginal students
who have received an offer of admission to a B.C. law school and who wish to attend the
Saskatchewan program are provided with adequate financial means to allow them to do
so. Such a strategy may include action plans for creation of a Law Society bursary fund,
for lobbying the federal and provincial government, the Law Foundation, law firms and
the private sector to create or contribute to similar bursary funds, and an action plan for
working with Aboriginal organizations to pursue these objectives.

4. That the Law Society’s funding strategy be extended to and support any other
appropriate pre-law Aboriginal program that may be developed in the future such, as a
one or two-week preparatory course immediately prior to first-year law school.

5. That the Law Society express its support for Recommendation 24 of the CBA Racial
Equality Report that suggests that the Canadian Council of Law Deans establish an
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Aboriginal advisory committee with representatives from the Indigenous Bar
Association, the CBA Aboriginal Law Section, the Native Law Centre and the
Aboriginal law students associations to do the following:

a) conduct on-going evaluation of pre-law programs for Aboriginal students;

b) promote the recognition of pre-law programs among law faculties; and

c) expand pre-law programs to other areas of the country so that they are more readily
accessible to Aboriginal students.

Law schools
6. That the Law Society, the B.C. Branch of the CBA, the B.C. Ministry of the Attorney

General (Special Advisor on Equality) and UVic and UBC law schools join forces and
resources in an effort to create and administer a coordinated outreach plan or strategy
designed to increase the number of Aboriginal applicants and Aboriginal admissions into
law school. The Admissions Outreach Strategy should include a range of Aboriginal
career development activities throughout the province. The Strategy Document should
also formulate action plans for the development of bursaries or other forms of financial
aid to ensure that Aboriginal students who qualify for admission to law school are not
discouraged from attending because of their financial need.

7. That the Law Society take the lead in approaching the CBA and the two law schools to
see if they are willing and able to work toward the development and implementation of a
co-ordinated Aboriginal Admission Outreach Strategy.

8. That the UVic Law Faculty consider increasing its discretionary admissions positions for
Aboriginals from five to at least eight or perhaps 10.

9. That the Law Society request the Deans of the two B.C. law schools to present a report
annually at a Benchers meeting to summarize the Aboriginal initiatives concerning
curriculum and law school environment in their respective law faculties. Such a report
will not only serve as a useful internal audit for the law faculties, but will help to keep
the Law Society and legal profession up-to-date on law school developments and
challenges in Aboriginal programming. The Working Group also hopes that such a report
will act as a catalyst for the Law Society and the legal profession to offer its expertise
and resources to help to sustain and enhance these Aboriginal initiatives.

10. That the Law Society promote the expansion of Aboriginal material and components in
law school courses by offering an Aboriginal Curriculum Enhancement Grant (for
example, $5,000 annually to each law school) to hire research students to prepare such
course components.

11. That CLE and PLTC provide copies of their Aboriginal course materials or components
to the Deans of the two law faculties on an on-going basis to further facilitate the
expansion of Aboriginal materials in the law school curriculum.

12. That the two B.C. law faculties continue to identify and respond to the discriminatory
barriers experienced by Aboriginal law students by:

(a) formalizing an annual meeting between the Native Law Students Association and
appropriate law school representatives for the express purpose of identifying
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Aboriginal concerns, discussing possible responses and monitoring existing
Aboriginal initiatives;

(b) finding better ways to educate incoming law students as to the rationale and
justification for the discretionary admissions category and the qualifications and
contributions that discretionary admission category applicants make to the law
school and legal profession;

(c) informing and preparing incoming Aboriginal law students for the culture shock and
social isolation that they may experience at law school (e.g., through the distribution
of written materials and the convening of special meetings to discuss such matters);

(d) promoting and supporting Aboriginal law student activities, such as support circles,
visits by Elders and guest lecture series;

(e) creating and applying a comprehensive Aboriginal equity policy that sets out equity
objectives and activities in the areas of admissions, curriculum, faculty recruitment
and law school environment;

(f) continuing to promote values of anti-racism and anti-discrimination in the law
school environment through educational activities both in and outside of the
classroom, such as unlearning racism workshops and cultural awareness sessions;
and

(g) finding effective ways to convey to guest lectures and speakers the faculties’
concerns for cultural sensitivity.

Professional Legal Training Course (PLTC)
13. That PLTC establish an Advisory Panel(s) of Aboriginal lawyers and non-Aboriginal

lawyers with expertise in Aboriginal issues to review the PLTC curriculum and Practice
Material and to make suggestions for incorporation of Aboriginal legal issues into the
curriculum and Practice Material.

14. That the Director and staff of PLTC work with the Aboriginal Advisory Panel(s) in order
to build anti-discrimination components into the course materials and assessments.

15. That PLTC instructors should continue to regularly update and refresh their anti-racism
and cross-cultural awareness training.

16. That PLTC (and CLE) should create appropriate guidelines for volunteer and guest
instructors.

17. That PLTC (and CLE) should put effective mechanisms in place to inform guest
lecturers what their policy is regarding the treatment of historically disadvantaged
groups, including Aboriginal students.

18. That PLTC (and CLE) better advertise their system for responding to complaints; the
complaints process should include a mechanism for getting back to the person making
the complaint and letting that person know what actions were taken by PLTC (or CLE).

19. That PLTC students should continue to be instructed on the role of the Law Society’s
Discrimination Ombudsperson in resolving discrimination complaints.
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Mentors
20. That the Native Law Student Associations at the law faculties should work with

representatives of the Indigenous Bar Association and the Canadian Bar Association to
ensure that an effective mentoring system is put in place during law school and carried
forward into articling.

PLTC entrance examination
21. That the Equity and Diversity Committee of the Law Society resist the implementation

of the proposed PLTC entrance examination, and if such examination is to proceed, that
the Equity and Diversity Committee ensure that no barriers are created by the proposed
PLTC entrance examination for Aboriginal or other traditionally disadvantaged students.

22. That if a PLTC entrance examination is implemented, that the Law Society make
available a system of tutoring by a qualified person, such as the Academic Support
Instructor currently employed by PLTC.

23. That PLTC and the law schools work together to make more concerted efforts to inform
law students as to the PLTC course content and the courses that PLTC recommends that
law students should consider taking as part of their LL.B. program.

Continuing Legal Education Society (CLE)
24. That CLE explore ways of better advertising the existence of the CLE bursary program

to Aboriginal lawyers in British Columbia.

25. That CLE reconsider whether the $25,000 threshold for its bursary program is too low
and that it consider increasing access to its courses for the lowest wage earners by raising
the bursary threshold income level to $40,000 or $50,000, at least on an experimental
basis.

26. That CLE establish an Advisory Panel(s) of Aboriginal lawyers and non-Aboriginal
lawyers with expertise in Aboriginal legal issues to assist CLE staff in a review and
inclusion of appropriate sections on Aboriginal legal issues in CLE publications and
manuals.

27. That CLE programming staff consult with Aboriginal Advisory Panel(s) with a view to
including Aboriginal legal issues, where appropriate, in future course programming. That
CLE programming staff maintain contact with staff lawyers at the Native Community
Law Offices operated by the Legal Services Society in order to identify appropriate
Aboriginal law issues for inclusion in future CLE conferences.

Articling
28. That the Law Society appoint an Articling Liaison Officer to promote fair and adequate

access to articling opportunities and to help eliminate discriminatory experiences in the
articling process. The functions of the Articling Liaison Officer should include:

• working with the two law school Career Placement Officers to ensure that articling
data is collected annually from those seeking articles and those who are not;
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• working with the Career Placement Officers to keep lists of law students and law
firms looking for an articling match;

• keeping a directory of lawyers who are willing to split articles with other lawyers;

• keeping a list of Aboriginal lawyers and law firms who are specifically interested in
hiring Aboriginal articling students;

• investigating the creation of financial support programs for Aboriginal students (such
as single parents) who cannot financially afford to article;

• helping facilitate greater networking between Aboriginal law students and lawyers
through programs such as summer articles, one-on-one mentoring, receptions etc.;

• helping establish an advisory group of Aboriginal lawyers and articling students;

• working with private law firms to encourage the creation of equity hiring programs
for Aboriginal and visible minority students;

• acting as a liaison for receiving complaints concerning the articling process;

• undertaking pro-active, equity education activities for law firms in order to minimize
the experience of discriminatory treatment that some Aboriginal articling students
experience.

Law practice
29. That the Law Society create a comprehensive model employment equity policy for law

firms to ensure that Aboriginal lawyers do not experience discriminatory barriers in the
practice of law. Such a policy should be formulated by directing the Equity and Diversity
Committee to appoint a working group for that purpose, composed of minority and non-
minority lawyers and one or more employment equity specialists.

30. That the Equity and Diversity Committee of the Law Society establish an Aboriginal
Advisory Group:

• to assist (with others) in the development of a strategy and action plan to create
adequate bursary funding for needy Aboriginal students to attend pre-law programs
and law school (see Recommendations 3 and 6);

• to assist (with others) in the development and implementation of an Aboriginal Law
School Admission Outreach Strategy (see Recommendations 6 and 7);

• to assist (with others) to set up an Aboriginal mentoring program for Aboriginal law
students and articling students;

• to provide advice to the Articling Liaison Officer in regard to articles for Aboriginal
students;

• to encourage Aboriginal lawyers to run for Bencher and to put their names forward
for appointments to committees by the Law Society;

• to encourage Aboriginal lawyers to apply for judicial appointments;
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• to offer assistance to the judicial education committees in planning and including
Aboriginal law and perspectives into their education programs;

• to increase law practice opportunities for Aboriginal lawyers; and

• to recommend programs or activities for improving the cross-cultural awareness of
members of the legal profession in regard to Aboriginal peoples.

31. That the Aboriginal Advisory Group appointed by the Equity and Diversity Committee
be asked to examine ways to encourage and support more Aboriginal applications to the
judiciary.

The judiciary
32. That the judiciary be encouraged to continue to include and expand the treatment of

social context issues concerning Aboriginal peoples and race, culture and gender into
their educational programs.

33. That the Equity and Diversity Committee of the Law Society be asked to foster an
exchange of information, at least annually, between the Equity and Diversity Committee
and the Judicial Education Committees on their educational initiatives concerning issues
pertaining to Aboriginal peoples.

34. That the Aboriginal Advisory Group appointed by the Equity and Diversity Committee
offer assistance to the Judicial Education Committees in helping them to organize
education sessions on Aboriginal issues.

Follow-up / monitoring
35. That the Law Society direct its Equity and Diversity Committee to report once a year in

writing on the extent and progress of the implementation of the recommendations and
related matters in this report.
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Calls to Action

In order to redress the legacy of residential schools and 

advance the process of Canadian reconciliation, the Truth 

and Reconciliation Commission makes the following calls to 

action. 

Legacy 

Child welfare

1. We call upon the federal, provincial, territorial, and 

Aboriginal governments to commit to reducing the 

number of Aboriginal children in care by: 

i. Monitoring and assessing neglect investigations. 

ii. Providing adequate resources to enable Aboriginal 

communities and child-welfare organizations to 

keep Aboriginal families together where it is safe to 

do so, and to keep children in culturally appropriate 

environments, regardless of where they reside.

iii. Ensuring that social workers and others who 

conduct child-welfare investigations are properly 

educated and trained about the history and impacts 

of residential schools. 

iv. Ensuring that social workers and others who 

conduct child-welfare investigations are properly 

educated and trained about the potential for 

Aboriginal communities and families to provide 

more appropriate solutions to family healing.

v.  Requiring that all child-welfare decision makers 

consider the impact of the residential school 

experience on children and their caregivers. 

2. We call upon the federal government, in collaboration 

with the provinces and territories, to prepare and 

publish annual reports on the number of Aboriginal 

children (First Nations, Inuit, and Métis) who are in 

care, compared with non-Aboriginal children, as well 

as the reasons for apprehension, the total spending on 

preventive and care services by child-welfare agencies, 

and the effectiveness of various interventions.

3. We call upon all levels of government to fully implement 

Jordan’s Principle.

4. We call upon the federal government to enact Aboriginal 

child-welfare legislation that establishes national 

standards for Aboriginal child apprehension and 

custody cases and includes principles that:

i. Affirm the right of Aboriginal governments to 

establish and maintain their own child-welfare 

agencies.

ii. Require all child-welfare agencies and courts to take 

the residential school legacy into account in their 

decision making.

iii. Establish, as an important priority, a requirement 

that placements of Aboriginal children into 

temporary and permanent care be culturally 

appropriate.

5.  We call upon the federal, provincial, territorial, 

and Aboriginal governments to develop culturally 

appropriate parenting programs for Aboriginal families.

Education

6. We call upon the Government of Canada to repeal 

Section 43 of the Criminal Code of Canada.

7. We call upon the federal government to develop 

with Aboriginal groups a joint strategy to eliminate 
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educational and employment gaps between Aboriginal 

and non-Aboriginal Canadians.

8. We call upon the federal government to eliminate the 

discrepancy in federal education funding for First 

Nations children being educated on reserves and those 

First Nations children being educated off reserves.

9. We call upon the federal government to prepare and 

publish annual reports comparing funding for the 

education of First Nations children on and off reserves, 

as well as educational and income attainments of 

Aboriginal peoples in Canada compared with non-

Aboriginal people. 

10. We call on the federal government to draft new 

Aboriginal education legislation with the full 

participation and informed consent of Aboriginal 

peoples. The new legislation would include a 

commitment to sufficient funding and would 

incorporate the following principles: 

i. Providing sufficient funding to close identified 

educational achievement gaps within one 

generation.

ii. Improving education attainment levels and success 

rates.

iii. Developing culturally appropriate curricula. 

iv. Protecting the right to Aboriginal languages, 

including the teaching of Aboriginal languages as 

credit courses.

v. Enabling parental and community responsibility, 

control, and accountability, similar to what parents 

enjoy in public school systems. 

vi. Enabling parents to fully participate in the education 

of their children.

vii. Respecting and honouring Treaty relationships.

11. We call upon the federal government to provide 

adequate funding to end the backlog of First Nations 

students seeking a post-secondary education.

12.  We call upon the federal, provincial, territorial, 

and Aboriginal governments to develop culturally 

appropriate early childhood education programs for 

Aboriginal families.  

Language and culture

13. We call upon the federal government to acknowledge 

that Aboriginal rights include Aboriginal language 

rights.

14. We call upon the federal government to enact an 

Aboriginal Languages Act that incorporates the 

following principles: 

i. Aboriginal languages are a fundamental and valued 

element of Canadian culture and society, and there 

is an urgency to preserve them. 

ii. Aboriginal language rights are reinforced by the 

Treaties. 

iii. The federal government has a responsibility to 

provide sufficient funds for Aboriginal-language 

revitalization and preservation.

iv. The preservation, revitalization, and strengthening 

of Aboriginal languages and cultures are best 

managed by Aboriginal people and communities. 

v. Funding for Aboriginal language initiatives must 

reflect the diversity of Aboriginal languages.

15. We call upon the federal government to appoint, in 

consultation with Aboriginal groups, an Aboriginal 

Languages Commissioner. The commissioner should 

help promote Aboriginal languages and report on the 

adequacy of federal funding of Aboriginal-languages 

initiatives. 

16. We call upon post-secondary institutions to create 

university and college degree and diploma programs in 

Aboriginal languages. 

17.  We call upon all levels of government to enable 

residential school Survivors and their families to reclaim 

names changed by the residential school system by 

waiving administrative costs for a period of five years 

for the name-change process and the revision of official 

identity documents, such as birth certificates,  passports, 

driver’s licenses, health cards, status cards, and social 

insurance  numbers.

Health

18. We call upon the federal, provincial, territorial, and 

Aboriginal governments to acknowledge that the current 

state of Aboriginal health in Canada is a direct result 

of previous Canadian government policies, including 

residential schools, and to recognize and implement 

the health-care rights of Aboriginal people as identified 

in international law, constitutional law, and under the 

Treaties.

19. We call upon the federal government, in consultation 

with Aboriginal peoples, to establish measurable goals 

to identify and close the gaps in health outcomes 
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between Aboriginal and non-Aboriginal communities, 

and to publish annual progress reports and assess long-

term trends. Such efforts would focus on indicators such 

as: infant mortality, maternal health, suicide, mental 

health, addictions, life expectancy, birth rates, infant 

and child health issues, chronic diseases, illness and 

injury incidence, and the availability of appropriate 

health services.

20. In order to address the jurisdictional disputes 

concerning Aboriginal people who do not reside on 

reserves, we call upon the federal government to 

recognize, respect, and address the distinct health needs 

of the Métis, Inuit, and off-reserve Aboriginal peoples.

21. We call upon the federal government to provide 

sustainable funding for existing and new Aboriginal 

healing centres to address the physical, mental, 

emotional, and spiritual harms caused by residential 

schools, and to ensure that the funding of healing 

centres in Nunavut and the Northwest Territories is a 

priority. 

22. We call upon those who can effect change within the 

Canadian health-care system to recognize the value 

of Aboriginal healing practices and use them in the 

treatment of Aboriginal patients in collaboration with 

Aboriginal healers and Elders where requested by 

Aboriginal patients.

23. We call upon all levels of government to: 

i. Increase the number of Aboriginal professionals 

working in the health-care field. 

ii. Ensure the retention of Aboriginal health-care 

providers in Aboriginal communities. 

iii. Provide cultural competency training for all health-

care professionals.

24. We call upon medical and nursing schools in Canada 

to require all students to take a course dealing with 

Aboriginal health issues, including the history and 

legacy of residential schools, the United Nations 

Declaration on the Rights of Indigenous Peoples, Treaties 

and Aboriginal rights, and Indigenous teachings and 

practices. This will require skills-based training in 

intercultural competency, conflict resolution, human 

rights, and anti-racism.

Justice

25. We call upon the federal government to establish a 

written policy that reaffirms the independence of the 

Royal Canadian Mounted Police to investigate crimes in 

which the government has its own interest as a potential 

or real party in civil litigation.

26. We call upon the federal, provincial, and territorial 

governments to review and amend their respective 

statutes of limitations to ensure that they conform to the 

principle that governments and other entities cannot 

rely on limitation defences to defend legal actions of 

historical abuse brought by Aboriginal people.

27. We call upon the Federation of Law Societies of Canada 

to ensure that lawyers receive appropriate cultural 

competency training, which includes the history 

and legacy of residential schools, the United Nations 

Declaration on the Rights of Indigenous Peoples, Treaties 

and Aboriginal rights, Indigenous law, and Aboriginal–

Crown relations. This will require skills-based training 

in intercultural competency, conflict resolution, human 

rights, and anti-racism.

28. We call upon law schools in Canada to require all law 

students to take a course in Aboriginal people and the 

law, which includes the history and legacy of residential 

schools, the United Nations Declaration on the Rights 

of Indigenous Peoples, Treaties and Aboriginal rights, 

Indigenous law, and Aboriginal–Crown relations. 

This will require skills-based training in intercultural 

competency, conflict resolution, human rights, and anti-

racism. 

29. We call upon the parties and, in particular, the federal 

government, to work collaboratively with plaintiffs not 

included in the Indian Residential Schools Settlement 

Agreement to have disputed legal issues determined 

expeditiously on an agreed set of facts.

30. We call upon federal, provincial, and territorial 

governments to commit to eliminating the 

overrepresentation of Aboriginal people in custody over 

the next decade, and to issue detailed annual reports 

that monitor and evaluate progress in doing so.

31. We call upon the federal, provincial, and territorial 

governments to provide sufficient and stable funding 

to implement and evaluate community sanctions that 

will provide realistic alternatives to imprisonment for 

Aboriginal offenders and respond to the underlying 

causes of offending. 

32. We call upon the federal government to amend the 

Criminal Code to allow trial judges, upon giving reasons, 

to depart from mandatory minimum sentences and 

restrictions on the use of conditional sentences.
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33. We call upon the federal, provincial, and territorial 

governments to recognize as a high priority the need to 

address and prevent Fetal Alcohol Spectrum Disorder 

(FASD), and to develop, in collaboration with Aboriginal 

people, FASD preventive programs that can be delivered 

in a culturally appropriate manner.

34. We call upon the governments of Canada, the provinces, 

and territories to undertake reforms to the criminal 

justice system to better address the needs of offenders 

with Fetal Alcohol Spectrum Disorder (FASD), 

including: 

i. Providing increased community resources and 

powers for courts to ensure that FASD is properly 

diagnosed, and that appropriate community 

supports are in place for those with FASD. 

ii. Enacting statutory exemptions from mandatory 

minimum sentences of imprisonment for offenders 

affected by FASD.  

iii. Providing community, correctional, and parole 

resources to maximize the ability of people with 

FASD to live in the community.  

iv. Adopting appropriate evaluation mechanisms to 

measure the effectiveness of such programs and 

ensure community safety. 

35. We call upon the federal government to eliminate 

barriers to the creation of additional Aboriginal healing 

lodges within the federal correctional system.

36. We call upon the federal, provincial, and territorial 

governments to work with Aboriginal communities to 

provide culturally relevant services to inmates on issues 

such as substance abuse, family and domestic violence, 

and overcoming the experience of having been sexually 

abused.

37. We call upon the federal government to provide more 

supports for Aboriginal programming in halfway houses 

and parole services.

38. We call upon the federal, provincial, territorial, and 

Aboriginal governments to commit to eliminating the 

overrepresentation of Aboriginal youth in custody over 

the next decade.  

39. We call upon the federal government to develop a 

national plan to collect and publish data on the criminal 

victimization of Aboriginal people, including data 

related to homicide and family violence victimization.

40. We call on all levels of government, in collaboration 

with Aboriginal people, to create adequately funded 

and accessible Aboriginal-specific victim programs and 

services with appropriate evaluation mechanisms.

41. We call upon the federal government, in consultation 

with Aboriginal organizations, to appoint a public 

inquiry into the causes of, and remedies for, the 

disproportionate victimization of Aboriginal women and 

girls.  The inquiry’s mandate would include: 

i. Investigation into missing and murdered Aboriginal 

women and girls.

ii. Links to the intergenerational legacy of residential 

schools.

42. We call upon the federal, provincial, and territorial 

governments to commit to the recognition and 

implementation of Aboriginal justice systems in a 

manner consistent with the Treaty and Aboriginal 

rights of Aboriginal peoples, the Constitution Act, 1982, 

and the United Nations Declaration on the Rights of 

Indigenous Peoples, endorsed by Canada in November 

2012. 

Reconciliation

Canadian Governments and the United nations 
declaration on the rights of indigenoUs PeoPle

43. We call upon federal, provincial, territorial, and 

municipal governments to fully adopt and implement 

the United Nations Declaration on the Rights of 

Indigenous Peoples as the framework for reconciliation. 

44. We call upon the Government of Canada to develop 

a national action plan, strategies, and other concrete 

measures to achieve the goals of the United Nations 

Declaration on the Rights of Indigenous Peoples.   

Royal Proclamation and Covenant 
of Reconciliation

45. We call upon the Government of Canada, on behalf of 

all Canadians, to jointly develop with Aboriginal peoples 

a Royal Proclamation of Reconciliation to be issued by 

the Crown. The proclamation would build on the Royal 

Proclamation of 1763 and the Treaty of Niagara of 1764, 

and reaffirm the nation-to-nation relationship between 

Aboriginal peoples and the Crown. The proclamation 

would include, but not be limited to, the following 

commitments: 
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i. Repudiate concepts used to justify European 

sovereignty over Indigenous lands and peoples such 

as the Doctrine of Discovery and terra nullius. 

ii. Adopt and implement the United Nations 

Declaration on the Rights of Indigenous Peoples as 

the framework for reconciliation.

iii. Renew or establish Treaty relationships based on 

principles of mutual recognition, mutual respect, 

and shared responsibility for maintaining those 

relationships into the future.

iv. Reconcile Aboriginal and Crown constitutional 

and legal orders to ensure that Aboriginal peoples 

are full partners in Confederation, including the 

recognition and integration of Indigenous laws and 

legal traditions in negotiation and implementation 

processes involving Treaties, land claims, and other 

constructive agreements. 

46. We call upon the parties to the Indian Residential 

Schools Settlement Agreement to develop and sign 

a Covenant of Reconciliation that would identify 

principles for working collaboratively to advance 

reconciliation in Canadian society, and that would 

include, but not be limited to: 

i. Reaffirmation of the parties’ commitment to 

reconciliation.

ii. Repudiation of concepts used to justify European 

sovereignty over Indigenous lands and peoples, 

such as the Doctrine of Discovery and terra nullius, 

and the reformation of laws, governance structures, 

and policies within their respective institutions that 

continue to rely on such concepts.

iii. Full adoption and implementation of the United 

Nations Declaration on the Rights of Indigenous 

Peoples as the framework for reconciliation.

iv. Support for the renewal or establishment of 

Treaty relationships based on principles of 

mutual recognition, mutual respect, and shared 

responsibility for maintaining those relationships 

into the future.

v. Enabling those excluded from the Settlement 

Agreement to sign onto the Covenant of 

Reconciliation.

vi.  Enabling additional parties to sign onto the 

Covenant of Reconciliation.

47.  We call upon federal, provincial, territorial, and 

municipal governments to repudiate concepts used to 

justify European sovereignty over Indigenous peoples 

and lands, such as the Doctrine of Discovery and terra 

nullius, and to reform those laws, government policies, 

and litigation strategies that continue to rely on such 

concepts.

Settlement Agreement Parties and the United 
nations declaration on the rights of indigenoUs PeoPles

48. We call upon the church parties to the Settlement 

Agreement, and all other faith groups and interfaith 

social justice groups in Canada who have not already 

done so, to formally adopt and comply with the 

principles, norms, and standards of the United Nations 

Declaration on the Rights of Indigenous Peoples as a 

framework for reconciliation. This would include, but 

not be limited to, the following commitments: 

i. Ensuring that their institutions, policies, programs, 

and practices comply with the United Nations 

Declaration on the Rights of Indigenous Peoples.

ii. Respecting Indigenous peoples’ right to self-

determination in spiritual matters, including 

the right to practise, develop, and teach their 

own spiritual and religious traditions, customs, 

and ceremonies, consistent with Article 12:1 of 

the United Nations Declaration on the Rights of 

Indigenous Peoples. 

iii. Engaging in ongoing public dialogue and actions to 

support the United Nations Declaration on the Rights 

of Indigenous Peoples.

iv. Issuing a statement no later than March 31, 2016, 

from all religious denominations and faith groups, 

as to how they will implement the United Nations 

Declaration on the Rights of Indigenous Peoples.

49. We call upon all religious denominations and faith 

groups who have not already done so to repudiate 

concepts used to justify European sovereignty over 

Indigenous lands and peoples, such as the Doctrine of 

Discovery and terra nullius.

Equity for Aboriginal People 
in the Legal System 

50. In keeping with the United Nations Declaration on 

the Rights of Indigenous Peoples, we call upon the 

federal government, in collaboration with Aboriginal 

organizations, to fund the establishment of Indigenous 

law institutes for the development, use, and 
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understanding of Indigenous laws and access to justice 

in accordance with the unique cultures of Aboriginal 

peoples in Canada.

51. We call upon the Government of Canada, as an 

obligation of its fiduciary responsibility, to develop a 

policy of transparency by publishing legal opinions it 

develops and upon which it acts or intends to act, in 

regard to the scope and extent of Aboriginal and Treaty 

rights. 

52. We call upon the Government of Canada, provincial 

and territorial governments, and the courts to adopt the 

following legal principles: 

i.  Aboriginal title claims are accepted once the 

Aboriginal claimant has established occupation over 

a particular territory at a particular point in time.

ii. Once Aboriginal title has been established, the 

burden of proving any limitation on any rights 

arising from the existence of that title shifts to the 

party asserting such a limitation.

National Council for Reconciliation

53. We call upon the Parliament of Canada, in consultation 

and collaboration with Aboriginal peoples, to 

enact legislation to establish a National Council for 

Reconciliation. The legislation would establish the 

council as an independent, national, oversight body 

with membership jointly appointed by the Government 

of Canada and national Aboriginal organizations, and 

consisting of Aboriginal and non-Aboriginal members. 

Its mandate would include, but not be limited to, the 

following:

i. Monitor, evaluate, and report annually to Parliament 

and the people of Canada on the Government of 

Canada’s post-apology progress on reconciliation 

to ensure that government accountability for 

reconciling the relationship between Aboriginal 

peoples and the Crown is maintained in the coming 

years.

ii. Monitor, evaluate, and report to Parliament and the 

people of Canada on reconciliation progress across 

all levels and sectors of Canadian society, including 

the implementation of the Truth and Reconciliation 

Commission of Canada’s Calls to Action. 

iii. Develop and implement a multi-year National 

Action Plan for Reconciliation, which includes 

research and policy development, public education 

programs, and resources.

iv. Promote public dialogue, public/private 

partnerships, and public initiatives for 

reconciliation.

54. We call upon the Government of Canada to provide 

multi-year funding for the National Council for 

Reconciliation to ensure that it has the financial, human, 

and technical resources required to conduct its work, 

including the endowment of a National Reconciliation 

Trust to advance the cause of reconciliation.

55. We call upon all levels of government to provide annual 

reports or any current data requested by the National 

Council for Reconciliation so that it can report on the 

progress towards reconciliation. The reports or data 

would include, but not be limited to:

i. The number of Aboriginal children—including Métis 

and Inuit children—in care, compared with non-

Aboriginal children, the reasons for apprehension, 

and the total spending on preventive and care 

services by child-welfare agencies.

ii. Comparative funding for the education of First 

Nations children on and off reserves.

iii. The educational and income attainments of 

Aboriginal peoples in Canada compared with non-

Aboriginal people.

iv. Progress on closing the gaps between Aboriginal and 

non-Aboriginal communities in a number of health 

indicators such as: infant mortality, maternal health, 

suicide, mental health, addictions, life expectancy, 

birth rates, infant and child health issues, chronic 

diseases, illness and injury incidence, and the 

availability of appropriate health services.

v. Progress on eliminating the overrepresentation of 

Aboriginal children in youth custody over the next 

decade.

vi. Progress on reducing the rate of criminal 

victimization of Aboriginal people, including 

data related to homicide and family violence 

victimization and other crimes.

vii. Progress on reducing the overrepresentation of 

Aboriginal people in the justice and correctional 

systems.

56. We call upon the prime minister of Canada to formally 

respond to the report of the National Council for 

Reconciliation by issuing an annual “State of Aboriginal 

Peoples” report, which would outline the government’s 

plans for advancing the cause of reconciliation.
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Professional Development and 
Training for Public Servants

57. We call upon federal, provincial, territorial, and 

municipal governments to provide education to public 

servants on the history of Aboriginal peoples, including 

the history and legacy of residential schools, the United 

Nations Declaration on the Rights of Indigenous Peoples, 

Treaties and Aboriginal rights, Indigenous law, and 

Aboriginal–Crown relations. This will require skills-

based training in intercultural competency, conflict 

resolution, human rights, and anti-racism. 

Church Apologies and Reconciliation

58. We call upon the Pope to issue an apology to Survivors, 

their families, and communities for the Roman Catholic 

Church’s role in the spiritual, cultural, emotional, 

physical, and sexual abuse of First Nations, Inuit, and 

Métis children in Catholic-run residential schools. We 

call for that apology to be similar to the 2010 apology 

issued to Irish victims of abuse and to occur within one 

year of the issuing of this Report and to be delivered by 

the Pope in Canada.

59. We call upon church parties to the Settlement 

Agreement to develop ongoing education strategies 

to ensure that their respective congregations learn 

about their church’s role in colonization, the history 

and legacy of residential schools, and why apologies to 

former residential school students, their families, and 

communities were necessary.

60. We call upon leaders of the church parties to the 

Settlement Agreement and all other faiths, in 

collaboration with Indigenous spiritual leaders, 

Survivors, schools of theology, seminaries, and other 

religious training centres, to develop and teach 

curriculum for all student clergy, and all clergy and 

staff who work in Aboriginal communities, on the need 

to respect Indigenous spirituality in its own right, the 

history and legacy of residential schools and the roles 

of the church parties in that system, the history and 

legacy of religious conflict in Aboriginal families and 

communities, and the responsibility that churches have 

to mitigate such conflicts and prevent spiritual violence.

61. We call upon church parties to the Settlement 

Agreement, in collaboration with Survivors and 

representatives of Aboriginal organizations, to establish 

permanent funding to Aboriginal people for: 

i. Community-controlled healing and reconciliation 

projects. 

ii. Community-controlled culture- and language-

revitalization projects. 

iii. Community-controlled education and relationship-

building projects. 

iv. Regional dialogues for Indigenous spiritual leaders 

and youth to discuss Indigenous spirituality, self-

determination, and reconciliation.

Education for reconciliation

62. We call upon the federal, provincial, and territorial 

governments, in consultation and collaboration with 

Survivors, Aboriginal peoples, and educators, to:  

i. Make age-appropriate curriculum on residential 

schools, Treaties, and Aboriginal peoples’ historical 

and contemporary contributions to Canada a 

mandatory education requirement for Kindergarten 

to Grade Twelve students.

ii. Provide the necessary funding to post-secondary 

institutions to educate teachers on how to integrate 

Indigenous knowledge and teaching methods into 

classrooms.

iii. Provide the necessary funding to Aboriginal schools 

to utilize Indigenous knowledge and teaching 

methods in classrooms.

iv. Establish senior-level positions in government at the 

assistant deputy minister level or higher dedicated to 

Aboriginal content in education.

63. We call upon the Council of Ministers of Education, 

Canada to maintain an annual commitment to 

Aboriginal education issues, including: 

i. Developing and implementing Kindergarten to 

Grade Twelve curriculum and learning resources 

on Aboriginal peoples in Canadian history, and the 

history and legacy of residential schools. 

ii. Sharing information and best practices on teaching 

curriculum related to residential schools and 

Aboriginal history. 

iii. Building student capacity for intercultural 

understanding, empathy, and mutual respect.

iv. Identifying teacher-training needs relating to the 

above.

64. We call upon all levels of government that provide 

public funds to denominational schools to require 

such schools to provide an education on comparative 

religious studies, which must include a segment on 
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Aboriginal spiritual beliefs and practices developed in 

collaboration with Aboriginal Elders.

65. We call upon the federal government, through the Social 

Sciences and Humanities Research Council, and in 

collaboration with Aboriginal peoples, post-secondary 

institutions and educators, and the National Centre for 

Truth and Reconciliation and its partner institutions, to 

establish a national research program with multi-year 

funding to advance understanding of reconciliation.

Youth Programs

66. We call upon the federal government to establish multi-

year funding for community-based youth organizations 

to deliver programs on reconciliation, and establish 

a national network to share information and best 

practices. 

Museums and Archives

67. We call upon the federal government to provide funding 

to the Canadian Museums Association to undertake, in 

collaboration with Aboriginal peoples, a national review 

of museum policies and best practices to determine the 

level of compliance with the United Nations Declaration 

on the Rights of Indigenous Peoples and to make 

recommendations.

68. We call upon the federal government, in collaboration 

with Aboriginal peoples, and the Canadian Museums 

Association to mark the 150th anniversary of Canadian 

Confederation in 2017 by establishing a dedicated 

national funding program for commemoration projects 

on the theme of reconciliation.

69. We call upon Library and Archives Canada to: 

i. Fully adopt and implement the United Nations 

Declaration on the Rights of Indigenous Peoples and 

the United Nations Joinet-Orentlicher Principles, as 

related to Aboriginal peoples’ inalienable right to 

know the truth about what happened and why, with 

regard to human rights violations committed against 

them in the residential schools. 

ii. Ensure that its record holdings related to residential 

schools are accessible to the public. 

iii. Commit more resources to its public education 

materials and programming on residential schools.

70. We call upon the federal government to provide funding 

to the Canadian Association of Archivists to undertake, 

in collaboration with Aboriginal peoples, a national 

review of archival policies and best practices to: 

i. Determine the level of compliance with the United 

Nations Declaration on the Rights of Indigenous 

Peoples and the United Nations Joinet-Orentlicher 

Principles, as related to Aboriginal peoples’ 

inalienable right to know the truth about what 

happened and why, with regard to human rights 

violations committed against them in the residential 

schools. 

ii. Produce a report with recommendations for full 

implementation of these international mechanisms 

as a reconciliation framework for Canadian archives.

Missing Children and Burial Information

71. We call upon all chief coroners and provincial vital 

statistics agencies that have not provided to the Truth 

and Reconciliation Commission of Canada their 

records on the deaths of Aboriginal children in the 

care of residential school authorities to make these 

documents available to the National Centre for Truth 

and Reconciliation.    

72. We call upon the federal government to allocate 

sufficient resources to the National Centre for Truth 

and Reconciliation to allow it to develop and maintain 

the National Residential School Student Death 

Register established by the Truth and Reconciliation 

Commission of Canada.

73. We call upon the federal government to work with 

churches, Aboriginal communities, and former 

residential school students to establish and maintain 

an online registry of residential school cemeteries, 

including, where possible, plot maps showing the 

location of deceased residential school children.

74. We call upon the federal government to work with the 

churches and Aboriginal community leaders to inform 

the families of children who died at residential schools 

of the child’s burial location, and to respond to families’ 

wishes for appropriate commemoration ceremonies 

and markers, and reburial in home communities where 

requested.

75. We call upon the federal government to work with 

provincial, territorial, and municipal governments, 

churches, Aboriginal communities, former residential 

school students, and current landowners to develop 

and implement strategies and procedures for the 

ongoing identification, documentation, maintenance, 

commemoration, and protection of residential school 

cemeteries or other sites at which residential school 

children were buried. This is to include the provision of 
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appropriate memorial ceremonies and commemorative 

markers to honour the deceased children.

76. We call upon the parties engaged in the work of 

documenting, maintaining, commemorating, and 

protecting residential school cemeteries to adopt 

strategies in accordance with the following principles:

i. The Aboriginal community most affected shall lead 

the development of such strategies.

ii. Information shall be sought from residential school 

Survivors and other Knowledge Keepers in the 

development of such strategies.

iii. Aboriginal protocols shall be respected before 

any potentially invasive technical inspection and 

investigation of a cemetery site.

National Centre for Truth and Reconciliation

77. We call upon provincial, territorial, municipal, and 

community archives to work collaboratively with the 

National Centre for Truth and Reconciliation to identify 

and collect copies of all records relevant to the history 

and legacy of the residential school system, and to 

provide these to the National Centre for Truth and 

Reconciliation.

78.  We call upon the Government of Canada to commit 

to making a funding contribution of $10 million over 

seven years to the National Centre for Truth and 

Reconciliation, plus an additional amount to assist 

communities to research and produce histories of 

their own residential school experience and their 

involvement in truth, healing, and reconciliation.

Commemoration

79. We call upon the federal government, in collaboration 

with Survivors, Aboriginal organizations, and the arts 

community, to develop a reconciliation framework for 

Canadian heritage and commemoration. This would 

include, but not be limited to:

i.  Amending the Historic Sites and Monuments Act to 

include First Nations, Inuit, and Métis representation 

on the Historic Sites and Monuments Board of 

Canada and its Secretariat. 

ii. Revising the policies, criteria, and practices of the 

National Program of Historical Commemoration to 

integrate Indigenous history, heritage values, and 

memory practices into Canada’s national heritage 

and history. 

iii. Developing and implementing a national heritage 

plan and strategy for commemorating residential 

school sites, the history and legacy of residential 

schools, and the contributions of Aboriginal peoples 

to Canada’s history.  

80. We call upon the federal government, in collaboration 

with Aboriginal peoples, to establish, as a statutory 

holiday, a National Day for Truth and Reconciliation to 

honour Survivors, their families, and communities, and 

ensure that public commemoration of the history and 

legacy of residential schools remains a vital component 

of the reconciliation process.

81. We call upon the federal government, in collaboration 

with Survivors and their organizations, and other parties 

to the Settlement Agreement, to commission and install 

a publicly accessible, highly visible, Residential Schools 

National Monument in the city of Ottawa to honour 

Survivors and all the children who were lost to their 

families and communities. 

82. We call upon provincial and territorial governments, in 

collaboration with Survivors and their organizations, 

and other parties to the Settlement Agreement, to 

commission and install a publicly accessible, highly 

visible, Residential Schools Monument in each capital 

city to honour Survivors and all the children who were 

lost to their families and communities.

83. We call upon the Canada Council for the Arts to 

establish, as a funding priority, a strategy for Indigenous 

and non-Indigenous artists to undertake collaborative 

projects and produce works that contribute to the 

reconciliation process.

Media and Reconciliation

84. We call upon the federal government to restore and 

increase funding to the CBC/Radio-Canada, to enable 

Canada’s national public broadcaster to support 

reconciliation, and be properly reflective of the diverse 

cultures, languages, and perspectives of Aboriginal 

peoples, including, but not limited to:

i. Increasing Aboriginal programming, including 

Aboriginal-language speakers.

ii. Increasing equitable access for Aboriginal peoples 

to jobs, leadership positions, and professional 

development opportunities within the organization.

iii. Continuing to provide dedicated news coverage and 

online public information resources on issues of 

concern to Aboriginal peoples and all Canadians, 
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including the history and legacy of residential 

schools and the reconciliation process.

85. We call upon the Aboriginal Peoples Television 

Network, as an independent non-profit broadcaster with 

programming by, for, and about Aboriginal peoples, to 

support reconciliation, including but not limited to:

i.  Continuing to provide leadership in programming 

and organizational culture that reflects the diverse 

cultures, languages, and perspectives of Aboriginal 

peoples.

ii. Continuing to develop media initiatives that inform 

and educate the Canadian public, and connect 

Aboriginal and non-Aboriginal Canadians.

86. We call upon Canadian journalism programs and 

media schools to require education for all students on 

the history of Aboriginal peoples, including the history 

and legacy of residential schools, the United Nations 

Declaration on the Rights of Indigenous Peoples, Treaties 

and Aboriginal rights, Indigenous law, and Aboriginal–

Crown relations.

Sports and Reconciliation

87. We call upon all levels of government, in collaboration 

with Aboriginal peoples, sports halls of fame, and other 

relevant organizations, to provide public education that 

tells the national story of Aboriginal athletes in history.

88. We call upon all levels of government to take action to 

ensure long-term Aboriginal athlete development and 

growth, and continued support for the North American 

Indigenous Games, including funding to host the games 

and for provincial and territorial team preparation and 

travel.

89. We call upon the federal government to amend the 

Physical Activity and Sport Act to support reconciliation 

by ensuring that policies to promote physical activity as 

a fundamental element of health and well-being, reduce 

barriers to sports participation, increase the pursuit of 

excellence in sport, and build capacity in the Canadian 

sport system, are inclusive of Aboriginal peoples.

90. We call upon the federal government to ensure that 

national sports policies, programs, and initiatives are 

inclusive of Aboriginal peoples, including, but not 

limited to, establishing: 

i. In collaboration with provincial and territorial 

governments, stable funding for, and access to, 

community sports programs that reflect the diverse 

cultures and traditional sporting activities of 

Aboriginal peoples.

ii. An elite athlete development program for Aboriginal 

athletes.

iii. Programs for coaches, trainers, and sports officials 

that are culturally relevant for Aboriginal peoples.

iv.  Anti-racism awareness and training programs.

91. We call upon the officials and host countries of 

international sporting events such as the Olympics, 

Pan Am, and Commonwealth games to ensure that 

Indigenous peoples’ territorial protocols are respected, 

and local Indigenous communities are engaged in all 

aspects of planning and participating in such events.

Business and Reconciliation

92. We call upon the corporate sector in Canada to 

adopt the United Nations Declaration on the Rights of 

Indigenous Peoples as a reconciliation framework and to 

apply its principles, norms, and standards to corporate 

policy and core operational activities involving 

Indigenous peoples and their lands and resources. This 

would include, but not be limited to, the following:

i. Commit to meaningful consultation, building 

respectful relationships, and obtaining the free, 

prior, and informed consent of Indigenous peoples 

before proceeding with economic development 

projects. 

ii. Ensure that Aboriginal peoples have equitable 

access to jobs, training, and education opportunities 

in the corporate sector, and that Aboriginal 

communities gain long-term sustainable benefits 

from economic development projects.

iii. Provide education for management and staff on the 

history of Aboriginal peoples, including the history 

and legacy of residential schools, the United Nations 

Declaration on the Rights of Indigenous Peoples, 

Treaties and Aboriginal rights, Indigenous law, and 

Aboriginal–Crown relations. This will require skills 

based training in intercultural competency, conflict 

resolution, human rights, and anti-racism.

Newcomers  to Canada

93. We call upon the federal government, in collaboration 

with the national Aboriginal organizations, to revise 

the information kit for newcomers to Canada and its 

citizenship test to reflect a more inclusive history of 

the diverse Aboriginal peoples of Canada, including 
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information about the Treaties and the history of 

residential schools. 

94. We call upon the Government of Canada to replace the 

Oath of Citizenship with the following:

 I swear (or affirm) that I will be faithful and bear true 

allegiance to Her Majesty Queen Elizabeth II, Queen 

of Canada, Her Heirs and Successors, and that I 

will faithfully observe the laws of Canada including 

Treaties with Indigenous Peoples, and fulfill my 

duties as a Canadian citizen.
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FOUNDING A NEW PATH IN CANADA: 
THE CONCLUSIONS OF THE COMMISSION ON TRUTH AND RECONCILIATION

by Sandy Lamalle

INTRODUCTION
In a most solemn moment on the morning of 2 June 2015, Justice 

Murray Sinclair presented the conclusions of the Commission 

on Truth and Reconciliation in Canada (‘the Commission’).1 

At the issue of a demanding process, after six years of work, 

many people across Canada and the world were awaiting the 

important event. The closing session of the Commission took 

place in Ottawa,2 where over 75 000 participants3 have walked 

in solidarity at the Walk for Reconciliation. Meeting rooms and 

halls of the Delta hotel were crowded, as many survivors and 

their families had made the journey to the capital for that last 

national event.4

The mandate of the Commission, under the terms of the Indian 

Residential Schools Settlement Agreement (‘the settlement 

agreement’), was ‘to reveal the history and legacy of the 

church-run residential schools’; to ‘document the individual 

and collective harms perpetrated against Aboriginal peoples’; 

‘to honour the resilience and courage of former students, their 

families, and communities’; and ‘to guide and inspire a process 

of truth and healing, leading toward reconciliation’.5

In that light, and in order to undertake its task, the Commission 

visited more than 300 communities, took part in nearly 900 

separate events, and welcomed 155 000 visitors to seven national 

events, including over 9000 residential school survivors and more 

than 15 000 students who attended educational activities.

One hundred and forty-three projects recommended as 

commemoration initiatives by the Commission received 

funding.6 In its search for truth, the Commission received over 

6750 statements from survivors, members of their families and 

other individuals, and organised 238 days of local hearings in 77 

communities across the country. The Commission also sponsored 

‘town halls’, inviting people to town halls to share their stories and 

act on reconciliation. Throughout the process, the help of health 

support and cultural support workers was crucial.7

The process set in motion by the Commission worked ‘to renew 

relationships on a basis of inclusion, mutual understanding, and 

respect’.8 Justice and reconciliation were both the principles and 

objectives of that process, in order to foster a new foundation 

for Canada. In the words of the Commissioner: ‘To become this 

society, we need to bear witness to the past and join in a vision 

for the future.’ 9

THE REPORTS OF THE COMMISSION
The Commission issued four reports: an interim report in 2012, 

titled They Came for the Children, which included the history of 

residential schools, and three final reports in 2015: Survivors Speak, 

presenting the testimonies of survivors; What We Have Learned, 

Principles of Truth and Reconciliation; and Honouring the Truth, 

Reconciling for the Future (‘the report’), synthesising the work of the 

Commission and formulating recommendations.10

The conclusions are comprehensive and address historical, 

political, ideological, cultural, economic, legal and spiritual 

concerns. Here are the major points emphasised by Justice 

Murray Sinclair in his speech in Ottawa and in the report:

For over a century, the central goals of Canada’s Aboriginal policy 

were to eliminate Aboriginal governments; ignore Aboriginal rights; 

terminate the Treaties; and, through a process of assimilation, cause 

Aboriginal peoples to cease to exist as distinct legal, social, cultural, 

religious, and racial entities in Canada. The establishment and operation 

of residential schools were a central element of this policy, which can 

best be described as ‘cultural genocide’.11

Reconciliation must become a way of life … [It] not only requires 

apologies, reparations, the relearning of Canada’s national history, 

and public commemoration, but also needs real social, political, and 

economic change.12

With reflexivity upon the reconciliation process as it unfolded in 

Canada, the conclusions state concrete and effective measures to 

that end. In the report What We Have Learned, Principles of Truth 
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and Reconciliation, they are summarised in a list of 10 ‘Principles 

of Reconciliation’:13

1. Adoption of the United Nations Declaration on the Rights of 

Indigenous Peoples as a framework for reconciliation;14

2. Recognition and respect of treaty, constitutional and human rights 

of Aboriginal peoples;

3. Reconciliation is a process of healing of relationships that 

requires public truth-sharing, apology, and commemoration that 

acknowledge and redress past harms;

4. Addressing the ongoing legacies of colonialism;

5. Closing the gaps in social, health, and economic outcomes that 

exist between Aboriginal and non-Aboriginal Canadians;

6. All Canadians, as treaty peoples, share responsibility for 

establishing and maintaining mutually respectful relationships;

7. Keeping and using the knowledge of Aboriginal Elders and 

Traditional Knowledge Keepers for the reconciliation process;

8. Supporting Aboriginal peoples’ cultural revitalisation and 

integrating Indigenous knowledge systems;

9. Reconciliation requires political will, joint leadership, trust 

building, accountability, and transparency, as well as a substantial 

investment of resources; and

10. Reconciliation requires sustained public education and dialogue, 

including youth engagement, about the history and legacy of 

residential schools, treaties, and Aboriginal rights, as well as the 

historical and contemporary contributions of Aboriginal peoples 

to Canadian society.

As Justice Murray Sinclair underlined in his speech: ‘Part of this 

healing process will involve putting an end to the legacy of 

discrimination that still informs attitudes in our education system 

and curricula today.’15

According to the report: ‘Children and youth need to know how 

notions of European superiority and Aboriginal inferiority have 

tainted mainstream society’s ideas about, and attitudes towards, 

Aboriginal peoples in ways that have been profoundly disrespectful 

and damaging.’16 The report advocates the repudiation of concepts 

used to justify European sovereignty over Indigenous lands and 

peoples, such as the doctrine of discovery and terra nullius.17 The 

legal system must be transformed to that end,18 on the basis of 

treaties between Indigenous nations and the Crown, and court 

decisions referring to s 35 of the Constitution Act 1982,19 which 

recognises and affirms the existing Aboriginal and treaty rights of 

Aboriginal peoples in Canada, and the recognition of Indigenous 

peoples’ own traditions of truth determination, dispute resolution, 

and reconciliation.20 As Chief Doug S White III (Kwulasultun) put it: 

‘Indigenous law is the great project of Canada and it is the essential 

work of our time.’21

KEEPING MEMORY
The report stresses the importance of gathering new knowledge 

and conducting research on reconciliation.22 The National Centre 

for Truth and Reconciliation (‘NCTR’), which has just opened, is an 

emerging model for keeping memory and archiving documents, 

images and videos from the Commission, the government of 

Canada and Canadian church entities.23

The creation of the NCTR is a major achievement of the 

Commission. Many obstacles had to be overcome in order to 

gather all the documents and material on the legacy of residential 

schools. Despite its obligation to hand over all relevant documents, 

as stipulated in the settlement agreement, the federal government 

at first declined to do so. It was only after a court-ordered mediation 

between Canada and the Commission (judgment on 30 January 

2013)24 that the documents were handed over. There were other 

judicial procedures regarding document-collection issues with 

residential schools, and over the confidentiality and destruction of 

records from the Independent Assessment Process, the mechanism 

for compensation (‘IAP’). In the IAP’s procedure, survivors were not 

informed of their right to allow the Commission to archive their 

statements. According to a court direction of 6 August 2014, and 

against the destruction of records by the IAP, the ‘documents 

would be subject to a 15-year retention period, during which 

a notice program to survivors would be administered by the 

Commission or the National Centre for Truth and Reconciliation.’25

CALLS TO ACTION
The conclusions also include ‘Calls to Action’ with 94 policy 

recommendations.26 As Justice Murray Sinclair introduced them 

in his allocution: ‘Our recommendations should not be seen as an 

itemization of national penance, but as an opportunity to embrace 

a second chance at establishing a relationship of equals.’27

THE UNITED NATIONS DECLARATION ON THE RIGHTS 
OF INDIGENOUS PEOPLES AS A FRAMEWORK FOR 
RECONCILIATION
The Commission calls upon the government of Canada to 

develop a national action plan, strategies, and other concrete 

measures to that end (recommendations 43–44, 48–49); 

to reconcile Aboriginal and Crown constitutional and legal orders; 

‘Reconciliation not only requires 
apologies, reparations, the 
relearning of history, public 
commemoration, but also real social, 
political and economic change.’
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to jointly develop with Aboriginal peoples a Royal Proclamation 

of Reconciliation to be issued by the Crown (recommendation 

45); to fund the establishment of Indigenous law institutes for 

the development, use and understanding of Indigenous laws 

and access to justice (recommendation 50); to shift the burden 

of proving limitation to land rights to the party asserting such a 

limitation (recommendation 52); and to create a National Council 

for Reconciliation to monitor and report on reconciliation progress 

(recommendation 53).

EDUCATION
Nearly half of children in foster care are First Nations children.28 

The Commission recommended that provinces provide resources 

to help families, and called upon the Canadian government to 

repeal s 43 of the Criminal Code of Canada (correction of child by 

force).29 According to the Canadian Bar Association: ‘Section 43 

is contrary to the Canadian Charter of Rights and Freedoms and 

the United Nations Convention on the Rights of the Child.’30 More 

generally, the Commission calls for the creation and funding of 

new Aboriginal education legislation, protecting languages and 

cultures and closing the education gap for Aboriginal people 

(recommendations 6–12). Several provinces have already added 

the legacy of residential schools to the curricula,31 notably using 

educational resources provided by the Commission.32 The Canadian 

government is also asked to implement an Aboriginal Languages 

Act and appoint a language commissioner in order to preserve and 

promote it (recommendations 14 and 15).

HEALTH
The Commission calls upon the Canadian government to 

acknowledge that the current state of Aboriginal health is a direct 

result of previous government policies (notably assimilation policy), 

and recommends the implementation of health-care rights for 

Aboriginal people, including support for Aboriginal Healing Centres 

(recommendations 18–24).

JUSTICE AND EQUITY FOR ABORIGINAL PEOPLE IN THE 
LEGAL SYSTEM
The Commission calls on all levels of government for a commitment 

to eliminate the overrepresentation of Aboriginal people in custody, 

along with the collection and publication of data on criminal 

victimisation of Aboriginal people (recommendations 50–52). 

The Commission underlined the urgency of appointing a public 

inquiry into missing and murdered Aboriginal women and girls.33 

Furthermore, as the report raised:

The criminal prosecution of abusers in residential schools and the 

subsequent civil lawsuits were a difficult experience for Survivors. 

The courtroom experience was made worse by the fact that many 

lawyers did not have adequate cultural, historical, or psychological 

knowledge to deal with the painful memories that the Survivors were 

forced to reveal.34

Therefore, the report recommends the training of lawyers and public 

servants (recommendations 27, 57) in intercultural competency, 

conflict resolution, human rights, and anti-racism. It also calls upon 

law schools in Canada to require all law students to take a course in 

Aboriginal people and the law, including the history and legacy of 

residential schools, the United Nations Declaration on the Rights of 

Indigenous Peoples, treaties and Aboriginal rights, Indigenous law, 

and Aboriginal–Crown relations (recommendation 28).

KEEPING MEMORY AND COMMEMORATION
The Commission calls for $10 million over seven years from the 

federal government for the NCTR, and for funding for memorials, 

community events and museums (recommendations 79–80). It 

also calls for the creation of a statutory holiday to honour survivors, 

their families and communities (recommendation 80).

RECEPTION OF THE COMMISSION’S CONCLUSIONS
The conclusions of the Commission were praised generally 

across Canadian society. The churches released a joint statement 

on 3 June 2015.35 Here are a few extracts:

We know our apologies are not enough … Those harmed were 

children, vulnerable, far from their families and communities. 

The sexual, physical, and emotional abuse they suffered is well-

documented … We are grateful to the survivors, whose courageous 

witness has touched the heart of the life of our churches … We are 

humbled in the knowledge that we continue to share a responsibility 

to ensure that the task of reconciliation does not end today … Above 

all, we welcome the Commissioners’ Calls to Action as providing the 

basis for a wide and transformative conversation among Canadians 

about the better future we intend to foster, not just for Indigenous 

peoples, but for all of us who long to live in a society grounded in 

right relationships and equity.

The then Prime Minister, Stephen Harper, attended the closing 

ceremony of the Commission, and announced to the House of 

Commons that his government would address First Nations issues, 

citing training programs and money provided for education reform, 

post-secondary scholarships, and health investments.36 There were 

debates in the Canadian media, notably about the endorsement 

‘Our recommendations are an 
opportunity to embrace a second 
chance at establishing a relationship 
of equals.’
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of the Commission’s conclusions by the then Prime Minister37 and 

about the notion of ‘cultural genocide’ used in the conclusions 

and in a speech by Supreme Court Chief Justice McLachlin.38 With 

regard to discriminations, Perry Bellegarde, the national chief of the 

Assembly of First Nations, issued a formal response to the report, 

saying to all Canadians: ‘Rid yourself of those racial stereotypes of 

Indians and Indigenous people … Rid yourself of those things, so 

new things can come in.’39

Canada’s provincial and territorial leaders vowed to implement 

all the Commission’s recommendations to help First Nations 

people, including a national roundtable for missing and murdered 

Aboriginal women and girls.40 The Commission’s conclusions also 

mobilised the opposition leaders in the campaigns for the federal 

election in the lead up to October 2015, who promised to promote 

reconciliation in line with the Commission’s recommendations.41 

The new Prime Minister, Justin Trudeau, promised he would open 

an inquiry on missing and murdered Aboriginal women, and build 

a ‘renewed relationship’ with every First Nation in Canada.42

FOUNDATIONS FOR ‘A NEW AND DIFFERENT PATH’43

The Commission created a space for redefining social and 

institutional relationships in Canada. Its final reports constitute the 

first step to institutionalise new relationships based on respect. 

As Chief Dr Robert Joseph of Reconciliation Canada stated: ‘Our 

future, and the well-being of all our children rests with the kind 

of relationships we build today.’44 In 1996, the Report of the Royal 

Commission on Aboriginal Peoples opened the path to a national 

process of reconciliation. Almost two decades later, the work of the 

Commission has laid foundations to pave a new way for Canada’s 

relationships with Aboriginal peoples.

Dr Sandy Lamalle is a researcher at the Research Centre in Public 

Law (CRDP), and a lecturer at the Faculty of law of the University of 

Montreal. She has worked as a legal consultant in London and as a 

legal adviser in international organisations and intergovernmental 

negotiating bodies. She participated in the Commission for Truth 

and Reconciliation as a volunteer in Montreal in April 2013, and in the 

closing session in Ottawa in May 2015.
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TRC Findings
For over a century, the central goals of Canada’s 
Aboriginal policy were to eliminate Aboriginal 
governments; ignore Aboriginal rights; terminate the 
Treaties; and, through a process of assimilation, 
cause Aboriginal peoples to cease to exist as distinct 
legal, social, cultural, religious, and racial entities in 
Canada. The establishment and operation of 
residential schools were a central element of this 
policy, which can best be described as “cultural 
genocide.” 
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Role of Lawyers
The criminal prosecution of abusers in residential schools 
and the subsequent civil lawsuits were a difficult 
experience for Survivors. The courtroom experience was 
made worse by the fact that many lawyers did not have 
adequate cultural, historical, or psychological knowledge to 
deal with the painful memories that the Survivors were 
forced to reveal. The lack of sensitivity that lawyers often 
demonstrated in dealing with residential school Survivors 
resulted, in some cases, in the Survivors not receiving 
appropriate legal service. These experiences prove the 
need for lawyers to develop a greater understanding of 
Aboriginal history and culture as well as the multi-faceted 
legacy of residential schools. (TRC Report at 215.)
11/17/2017 3
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Law Society of BC’s Mandate
To uphold and protect the public interest in the administration of 
justice, by:
a) preserving and protecting the rights and freedoms of all 

persons;
b) ensuring the independence, integrity, honour and competence 

of lawyers;
c) establishing standards and programs for the education, 

professional responsibility and competence of lawyers and of 
applicants for call and admission;

d) regulating the practice of law; and
e) supporting and assisting lawyers, articled students and lawyers 

of other jurisdictions who are permitted to practise law in British 
Columbia in fulfilling their duties in the practice of law.
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Truth and Reconciliation Advisory 
Committee Members
Co-chairs
Grand Chief Ed John
Herman Van Ommen, QC

Benchers
Dean Lawton, QC
Lee Ongman
Daniel Smith

Non-Benchers
John Borrows
Judge Len Marchand
Michael McDonald
Ardith Walkem
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Truth and Reconciliation Advisory 
Committee’s Mandate
• To advise the Law Society of 

British Columbia on legal issues 
affecting Indigenous people in the 
province, including those 
highlighted in the Truth and 
Reconciliation Commission’s 
Report.

11/17/2017 6
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Truth and Reconciliation Advisory 
Committee’s Objectives
• Understand access to justice issues from the perspective of 

Indigenous people in British Columbia;
• Address the unique needs of Indigenous people within the 

legal system in BC;
• Improve cultural competence training for lawyers in BC to:

– Recognize and respond to diverse legal service needs; &
– Understand the relevance and applicability of Indigenous 

laws within the Canadian legal system;
• Address the unique needs of Indigenous people within the 

Law Society’s regulatory processes; and
• Support Indigenous lawyers to help ensure the legal 

profession reflects the public it serves.
11/17/2017 7
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Recommendations 27 and 28

We call upon the Federation of Law Societies of 
Canada to ensure that lawyers receive appropriate 
cultural competency training, which includes the 
history and legacy of residential schools, the United 
Nations Declaration on the Rights of Indigenous 
Peoples, Treaties and Aboriginal rights, Indigenous 
law, and Aboriginal–Crown relations. This will require 
skills-based training in intercultural competency, 
conflict resolution, human rights, and anti-racism.

11/17/2017 8
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Other Recommendations
Child welfare: consideration of intergenerational impacts of the residential 
school experience in decision-making, resolution of jurisdictional disputes, 
Aboriginal child welfare legislation;

Education: repeal spanking law, draft new legislation;

Language and culture: enact legislation, respect Aboriginal language 
rights;

Health: respect Aboriginal health rights, resolve jurisdictional disputes;

National Council for Reconciliation: enact legislation;

Commemoration: amend legislation, enact new holiday;

Business: UNDRIP – free, prior and informed consent; and

Newcomers: oath to include observance of treaties with Indigenous 
peoples.

11/17/2017 9
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Recommendations re: Justice
• eliminate overrepresentation of Aboriginal people (including 

youth) in custody; 
• support the development of realistic alternatives to 

imprisonment; 
• amend Criminal Code to allow judges to depart from 

mandatory minimum sentences;
• support the creation of additional Aboriginal healing lodges;
• ensure culturally relevant services are provided to inmates; 
• increase supports for Aboriginal programing;
• support the creation of Aboriginal-specific victim programs;
• contribute to the inquiry into the disproportionate victimization 

of Aboriginal women and girls;
• recognition and implementation of Aboriginal justice systems;
11/17/2017 10
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Justice (continued)
• fully implement the United Nations Declaration on the Rights of 

Indigenous Peoples;
• affirm Royal Proclamations and create a new Royal Proclamation on 

Reconciliation;
• repudiate racist concepts such as the doctrine of discovery and terra 

nullius and reform laws, policies, and litigation strategies that rely on 
these concepts;

• renew or establish treaty relationships;
• reconcile Aboriginal and Crown constitutional and legal orders, and 

resolve jurisdictional disputes;
• support the establishment of Indigenous law institutes;
• increase transparency in Aboriginal litigation; and
• adopt new legal principles when dealing with Aboriginal title claims.
11/17/2017 11
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Initiatives Underway
• Acknowledging Indigenous territories;
• Alternate attire for call ceremonies;
• Appointed an Indigenous Bencher;
• Enhancing cultural competency training in 

PLTC and lawyer education curricula;
• Training for Benchers and staff;
• Collaborating with CBA Aboriginal Lawyers 

Forum, Indigenous Bar Association, CLE BC;
• Contributing to national efforts (i.e. 

Federation of Law Societies).
11/17/2017 12
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Next Steps

• Integrating reconciliation into the Law 
Society’s strategic plan; 

• Continue collaborative initiatives;
• Identifying broader priorities (beyond 

Recommendations 27 and 28); and
• Indigenous issues will be the focus of the 

2018 Bencher Retreat. 

11/17/2017 13
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2.1.1 

 

“BUT I WAS WEARING A SUIT” 
Biases Against Indigenous People in the Legal Profession 

 
A grassroots project of a group of Indigenous Lawyers, 

with the support of the Continuing Legal Education and 
the Law Society of BC 

 

Overview:    

“But I Was Wearing a Suit” is an initiative meant to explore and stimulate discussion about ongoing 
stereotyping and bias within the law in general toward Indigenous people, and vulnerable 
Indigenous clients.  We asked Indigenous lawyers and law students to submit their stories about the 
racism and stereotyping that Indigenous lawyers face while practicing law.   

This idea arose from discussions among Indigenous lawyers about the racism or unexamined 
stereotypes that we have faced in the legal field (from other lawyers, judges, registry or sheriffs).  
We approached CLE and the Law Society and asked if they would work with us to produce a video 
featuring a series of short vignettes of Indigenous lawyers talking about their experiences as a tool 
to raise awareness and start to build cultural competency.   

Although many stories were shared in confidence, only four videos were submitted. Many 
Indigenous lawyers were not comfortable submitting videos.  Accordingly, we adapted the project 
to allow Indigenous lawyers to anonymously submit their stories. Non-Indigenous allies 
volunteered to read out the stories.  

Some examples include Indigenous lawyers being: 

 Told that they are not allowed to stand where lawyers stand in court rooms, as it is 
for lawyers only; 

 Asked if they needed criminal duty counsel when they appeared as counsel in court; 

 Told that the Barristers lounge is not for court workers; 

 Asked if they were lost in the courthouse; 

 Asked when appearing in court if, in fact, they are a lawyer; and 

 Told that they will have to leave the law library after hours (as it is for lawyers 
only). 

This breakout session provides an opportunity to raise “intercultural competency”– for us to 
examine ourselves as a profession and take steps to correct biases and stereotypes about Indigenous 
people. How we treat each other in the legal profession reflects more broadly how we treat 
Indigenous people as clients or who are otherwise involved in the legal system. 



2.1.2 

Discussion questions:  

(1) What are some stereotypes of Indigenous people that could be driving these 
interactions? 

(2) Do these instances illustrate a large bias against Indigenous peoples within the 
profession? 

(3) How prevalent is racism against Indigenous people in the legal profession? 

(4) How does racism against Indigenous people infiltrate legal processes? 

(5) Why might Indigenous lawyers be uncomfortable sharing their experiences publicly?  

(6) How can we raise awareness of biases against Indigenous people? 

(7) How can the profession respond? 

(8) How can individual lawyers respond? 
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OVERVIEW
This breakout session provides an 
opportunity for us to examine ourselves as a 
profession and take steps to correct biases 
and stereotypes about Indigenous people. 
How we treat each other in the legal 
profession reflects more broadly how we 
treat Indigenous people as clients or who are 
otherwise involved in the legal system.
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BUT I WAS WEARING A SUIT

Is an initiative meant to stimulate 
discussion about ongoing 
stereotyping and bias within the 
law in general toward Indigenous 
people, and vulnerable Indigenous 
clients.  

3

OVERVIEW
To encourage discussion about 
stereotyping and bias within the 
legal profession, Indigenous 
lawyers were asked to submit their 
stories about the racism and 
stereotyping they have faced in 
the practice of law.

4



3

EXAMPLES – INDIGENOUS LAWYERS:

• Told that they are not allowed to stand where lawyers 
stand in court rooms, as it is for lawyers only;

• Asked if they needed criminal duty counsel when they 
appeared as counsel in court;

• Told that the Barristers lounge is not for court 
workers;

• Asked if they were lost in the courthouse;
• Asked when appearing in court if, in fact, they are a 

lawyer; 
• Told that they will have to leave the law library after 

hours (as it is for lawyers only).
5

QUESTIONS
1. What do these instances illustrate with respect to 

Indigenous people within the legal profession?
2. What are some stereotypes of Indigenous people that 

could be driving these interactions?
3. How prevalent is bias against Indigenous people in the 

legal profession?
4. How does bias against Indigenous people infiltrate 

legal processes?
5. Why might Indigenous lawyers be uncomfortable 

sharing their experiences publicly? 
6. How can we raise awareness of biases against 

Indigenous people?
7. How can the profession respond?
8. How can individual lawyers respond? 6
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What is the Law Society of BC’s Role in Promoting Legal Aid for Indigenous People? 
LSBC Truth and Reconciliation Symposium – November 23, 2017 

Background Information 

1. Legal aid programs provided by the Legal Services Society: 

a. Representation by a lawyer: 

i. Criminal: Client must face a risk of jail or a direct loss of livelihood. 

Representation is provided to the conclusion of the case. 

ii. Family: Representation is only provided to obtain an interim protection order in 

situations involving a risk of violence, persistent denial of access to a child or a 

risk that a child will be permanently removed from the province. 

iii. Child protection: Representation is provided to the conclusion of the case where 

the client’s children have been, or are at risk of, being removed by the 

government. 

b. Advice: duty counsel in courthouses, family and criminal telephone advice lines, family 

advice lawyers in Justice Access Centres. 

c. Public legal education and information: self-help websites,  publications and training. 

2. There is a disproportionate number of Indigenous people in the justice system. This is reflected 

in the number of legal aid clients who self-identify as Indigenous. 

 

3. Representation clients must meet financial eligibility requirements. Only a small percentage of 

Indigenous people are denied legal aid because their incomes are too high. 
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4. The Legal Services Society has some services specifically for Indigenous people: 

a. An Aboriginal Community Worker who provides information and advice in Duncan and 

Nanaimo. 

b. Community partners and outreach services in several Indigenous communities. 

c. Aboriginal legal aid website. 

d. Self-help publications on specific topics such as estate administration on reserve. 

e. Gladue reports. 

f. Duty counsel and support for Elders in First Nations Court. 

g. Child protection services at the LSS Parents Legal Centre, BC Women’s Hospital and the 

Sheway centre that are designed to respond the needs of the many Indigenous clients 

who use these services. 

5. Most Indigenous services (including Gladue reports) are funded by the Law Foundation and not 

the government. LSS has approximately $300,000 available for specific Indigenous services. 

Discussion Questions 

6. What are the barriers Indigenous people face when seeking legal aid? 

7. What are the gaps in legal aid services that have the greatest impact on Indigenous people? 

8. What specialized legal aid services for Indigenous people are needed or appropriate? 

9. What is the difference between the legal needs of Indigenous communities and the members of 

those communities? 

The Law Society of BC’s Role 

10. The Law Society of BC’s mandate is to: 

a. Protect the rights of all persons, 

b. ensure the competence of lawyers, 

c. establish standards for the legal profession 

d. Regulate the practice of law 

11. How does the Law Society’s mandate support the work of the Legal Services Society? 

12. Can Indigenous people’s access to legal aid be improved by making changes to the ways in which 

the Law Society ensures the competence of, establishes standards for, and regulates lawyers? 

13. What activities could the Law Society initiate under its mandate to protect rights that would 

enhance legal aid for Indigenous people? 

14. What can the Law Society do determine the legal aid needs of Indigenous people? 

15. What can the Law Society do to build greater capacity within Indigenous communities to 

address legal problems? 
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The LSBC’s Role

• How does the LSBC’s mandate support LSS and legal 
aid? 

• Can Indigenous people’s access to legal aid be 
improved by changing the LSBC’s regulation of lawyers?

• What could the LSBC do under its mandate to protect 
rights that would enhance legal aid for Indigenous 
people? 

• What can the LSBC do to determine the legal aid needs 
of Indigenous people? 

• What can the LSBC do to build greater capacity within 
Indigenous communities to address legal problems? 
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why Quebec but not  
Indigenous Appointments  
to the Supreme Court?
The Supreme Court of Canada’s Reference re Supreme Court Act  
decision nullifying the appointment of Justice Nadon to the  

Court is of importance to Indigenous people seeking justice  

through the Canadian court system.

Since 1875 there has been a requirement that a certain number of seats on the Supreme 
Court be reserved for Quebec. There is no equivalent requirement that any seats on the 
Court be reserved for Indigenous people.

The majority of the Supreme Court in the Nadon decision concluded that Justice Nadon 
was ineligible for one of the Quebec seats because at the time of his appointment he was 
not a member of the Quebec bench or the Quebec bar.

Importantly, the Court held that one of the purposes for Quebec seats on the Court was 
to “ensure that Quebec’s distinct legal traditions and social values are represented on the 
Court, thereby enhancing the confidence of the people of Quebec in the Supreme Court 
as the final arbiter of their rights.”
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The Court’s reasoning in the Nadon decision lends support to calls for Indigenous 
appointments to the Supreme Court.

The composition of the Supreme Court rightly recognizes Quebec’s special place 
in confederation. There is no historical, legal or principled justification for not also 
recognizing the special place of Indigenous people.

Respect for the distinct legal traditions and social values of Indigenous people has been 
enshrined through section 35 of the Constitution. Persistent government denial of 
Indigenous rights has forced Indigenous people into the Canadian court system in search 
of justice with the Supreme Court as the final arbiter of their rights.

To enhance Indigenous people’s confidence in the Canadian legal system and to ensure 
the recognition of the distinct legal traditions and social values of Indigenous people, 
qualified Indigenous people should be appointed to the Supreme Court.
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The Case for Denying  
Indigenous Rights

Denial is cumulative.

It has a beginning. At a certain time in a certain place a decision is made to ignore 
someone else’s existing rights. There’s resistance. The true rights-holders fight back. But 
advantage is taken. Protest is suppressed. Wealth and power grow. For the dominant 
society, as denials accumulate injustice fades from sight. The status quo emerges. Calls for 
justice are denigrated and ridiculed.

Resistance persists.

Prodded by the children of those who witnessed denial at its conception, the courts 
assume the role of archaeologists. Layer upon layer of indignity is scraped away. The 
underlying lie is revealed.

A choice emerges.

Acknowledge the original wrong, apologize and commit to making amends or double-
down on denial. As the excavation work continues and politicians slowly respond to the 
colonizing society’s unease with the basis for its comfort and privilege, denial’s voice 
becomes increasingly apocalyptic.

Writing in the Globe & Mail, Tom Flanagan, a former Harper advisor, declared that the 
new Liberal federal government’s intention to implement the United Nations Declaration 
of Indigenous Peoples has “great potential for mischief….”

According to Flanagan, recognizing the UNDRIP principle of free, prior and informed 
consent is a recipe for economic ruin because Indigenous land rights in Canada are 
poorly defined, some Indigenous People might consider consent to be a veto and because 
without the threat of expropriation Canadian governments will have a hard time building 
long-distance corridor projects (e.g. pipelines, railways, highways and power lines).

Flanagan’s message is clear: implementing UNDRIP is dangerous because it is contrary to 
Canada’s and the provinces’ long established policy of denying Aboriginal title, rights and 
Treaty rights.

The Fraser Institute, which describes itself as communicating the effects of government 
policies and entrepreneurship on the well-being of Canadians and is described by 
others as a propaganda outfit for “well-fed libertarians, conservatives and reactionaries” 
has also warned of economic disaster on the horizon.

In a report ominously entitled “Economic Development in Jeopardy?”, it warns that the 
recent Saik’uz decision from the British Columbia Court of Appeal threatens to open the 
door for Aboriginal title litigation against private companies.

The report’s primary complaint is that the Court’s decision extends to First Nations 
the same legal right that has always been enjoyed by corporations and non-Indigenous 
people: they can sue others based on an alleged interest in land but have to prove the 
interest as part of the trial.

Denial’s argument is simple.

Having based a national economy on the oppression of Indigenous Peoples’ legal rights, the 
consequences of changing course are potentially catastrophic. Better to damn the torpedoes 
and count on the resurgence of the denial agenda. Or, at the very least, work to impede the re-
establishment of Indigenous rights and jurisdiction until the dams and pipelines are built, the 
oil extracted and the rivers and lakes destroyed.

The case for denying Indigenous rights rests on colonialism’s inertia. Its strength is fear 
and self-interest. Its weakness is a growing awareness that while Canada preaches the rule 
of law, justice and fairness abroad, the country’s wealth and privilege originates with an 
overarching historic wrong.

Denial has a beginning. Hopefully, it also has an end.



52 53First Peoples Law

Colonialism’s Disciples:  
How Government Undermines 
Indigenous People
There are a lot of well-intentioned civil servants. They respect 
Indigenous people and do their best, within the confines of their 
positions, to bend government policy to achieve just outcomes.  
Their work is recognized, appreciated and honoured. This article  
is not about them.

This is about government employees, federal and provincial, who spend their workdays 
undermining Indigenous Peoples.

Case in point. On a winter’s day I drove the TransCanada highway from Winnipeg to 
Kenora. It’s a car journey loaded with memories, contradictions and hope.

As an undergraduate I spent a summer camped on a small island in Shoal Lake while soil 
sampling for a junior mining company. Now I represent Shoal Lake #40 First Nation. 
Close to the Ontario border I pass the “Freedom Road” sign, Shoal Lake #40’s statement 
of defiance and optimism for the future.

Having managed to keep the car on the road for two plus hours despite not being able to 
get a rental with winter tires at the Winnipeg airport, I check into the Lakeside Inn close 
to midnight.

Dawn finds me giving thanks for the view of Lake of the Woods from the hotel’s 9th 
floor restaurant. Boats, cornered by the ice, sit motionless, patiently waiting for the sun to 
regain its strength and set them free.
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While I drink coffee and prepare for a meeting with Treaty 3 clients and government 
officials, a group of four or five settle around the table behind me. There are few people in 
the restaurant and I can’t help but overhear their conversation.

I realize they work for one of those government departments which, despite regular 
name changes, always has an acronym that sticks in your throat. They are the government 
employees my clients and I will meet after breakfast.

They too are preparing for the meeting. My first thought is to turn and introduce myself. 
But then their words settle in my consciousness. They are rehearsing the various ways they 
intend to say no to my clients.

They are also laughing. Laughing at their own well worn obstructionist tactics. Laughing 
at my clients’ positions and expectations. Laughing at the ultimate meaninglessness of the 
consultation process they have invited my clients to join.

My hand drifts across the notepad and I find myself scribbling in the margin:

The beetles gathered, stuffing their ears with indifference,  
stabbing their eyes, filling their mouths with silence.

My experience at the Lakeside Inn was extreme but not exceptional. It wasn’t the first 
time I’ve overheard government employees laughing about how they plan to stonewall 
Indigenous people.

I also believe it is not representative of the majority of civil servants who honestly want to 
make a positive difference. But it is significant nonetheless, especially when governments 
pledge a renewed partnership with Indigenous Peoples.

The Supreme Court of Canada has penned inspiring descriptions of the purpose and 
importance of the Crown’s obligations under section 35 of the Constitution. With varying 
degrees of sincerity, governments have echoed the Court’s pronouncements.

Cynicism grinds legal principles and government mandates to dust.

However small a group they might be, government employees who walk in colonialism’s 
shadow do a disservice to us all.

They undermine the legal and historical relationship between Canada and Indigenous 
Peoples. They thwart government policy. They make a mockery of the law. 

Most importantly, they crush the good faith and optimism of Indigenous people who 
enter into consultation processes with the hope that government is finally serious about a 
partnership based on respect.

Legal principles, government promises and cabinet appointments are important. But until 
Indigenous people are confident that the bureaucrats they meet on a daily basis sincerely 
believe that their responsibility is to work with, not against, Indigenous people, none of us 
will be free of Canada’s colonial past.

Cynicism grinds 
legal principles 
and government 
mandates to dust.
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Clinging to the program  
Obviously  
Is the obvious lie  
The past is more than a memory  

 –  JOHN TRUDELL, WHAT IT MEANS TO BE A HUMAN BEING, 2001

Law school is the great revealer. It reveals motivation: greed, social justice, couldn’t  
get into medical school. It reveals ignorance.

Case in point. Sitting in a law school lecture theatre. A law professor is making an earnest 
effort to convince skeptical students it’s important for future lawyers to know at least a 
little about the history of the Canadian state’s relationship with Indigenous Peoples. In 
the front of the room a hand shoots up.

“Yes, do you have a question?“

“Didn’t the Indians kill all the buffalo?”

Years later. On my feet in a courtroom. Facing judges with skeptical faces as I give a quick 
overview of Badger, Haida and Mikisew to explain how Treaties between the Crown and 
Indigenous Peoples give rise to a constitutional obligation to consult and accommodate. 

A voice from the front interrupts me.

“Mr. McIvor, this treaty you’re talking about, is it part of a statute?”

How the Canadian  
Legal System Fails  
Indigenous People

Ignorance 
is not an 
absence 
Ignorance  
is a force. 
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I’m seldom at a loss for words in court. As every litigator knows, when the moment comes 
to speak the words tumble out, origin unknown, forming themselves into sentences of 
varying degrees of coherence.

Not this time. This time I paused. For the judges I faced, and for the government and 
industry lawyers staring at the back of my head, the pause was likely too short to notice. 
For me it spanned generations.

Ignorance is not an absence. Ignorance is a force. It justifies. It silences. It perpetuates.

University students become law students. Law students become lawyers. Lawyers  
become judges. Judges decide.

Judges decide where the boundaries are. The boundaries between the Canada that was and 
the Canada that will be. To assume they can do their job without a basic understanding 
of Canadian colonialism and Aboriginal law is more than a failure to appreciate the 
relationship between knowledge, understanding and justice.

It is to willfully enlist the power of ignorance in an unacknowledged campaign to deny 
Indigenous Peoples their past, present and future.

Lakehead University and the University of Winnipeg have mandated that every student 
take at least one Indigenous studies course.

The Truth and Reconciliation Commission recommends that lawyers receive appropriate 
cultural competency training, including the history of Treaties and Aboriginal rights and 
that Canadian law schools require students to take a course in Indigenous Peoples and the 
law which would also include the history of Treaties and Aboriginal rights.

These are important steps towards subduing the power of ignorance. Without these and 
other policies that ensure lawyers and judges are educated about Indigenous Peoples, 
history and the law the Canadian legal system will continue to fail Indigenous Peoples.

The past is more than a memory. It can oppress. It can light the way. The choice is ours. 

It justifies.  
It silences.  
It perpetuates.
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Indigenous Identity and Canadian Law: A Personal Journey 
 
 
Dr. Bruce McIvor 
First Peoples Law Corporation 
 
Prepared for the Law Society of British Columbia’s Truth and Reconciliation 
Symposium, November 23, 2017 
 
 

There, is a tree swinging 
And voices are 
In the wind’s singing 
More distant and more solemn 
Than a fading star. 

 
T.S. Eliot, The Hollow Men 

 
 
The Canadian colonial project intertwines Indigenous identity with the development 

of Aboriginal law. Oppression and reconciliation partner to classify, legitimize and de-

legitimize Indigenous people. Whether they see themselves as part of the “Indian, 

Inuit, and Métis peoples of Canada” under section 35 of the constitution, status or 

non-status, ‘on-reserve’ or ‘off-reserve,’ a 6 (1) or a 6 (2), for every Indigenous person 

the law intrudes on, shapes and at times distorts their sense of self. 

 

The complex and constantly changing relationship between Canadian law and 

Indigenous identity is difficult to explain or appreciate in the abstract. Consequently, 

I’ve decided to approach it through a telling of my own personal journey, not because 

there is anything particularly interesting, universal or exceptional about it, but because, 

as with any powerful historical force, at its core colonialism is personal. 
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Tabula Rasa 
 

With no memories of my father, who died when I was five, my role models growing 

up were strong, self-reliant women—mother, sisters and grandmother. I saw myself as 

a take-no-crap farm kid whose parents received phone calls from the local minor 

hockey league threatening to banish him for fighting and who memorized 

Shakespeare while picking rocks. 

 

My understanding of my family’s past was based on snippets of conversation heard 

around the kitchen table. Slowly I came to understand that we used to live in the bush 

north of the Peguis First Nation reserve. Now we lived a mile south of the reserve, 

doing our best to farm scattered bits of land on Manitoba’s agricultural fringe. 

 

In hindsight, I did many things as a kid that would now be classified as ‘traditional 

practices’: hunting (sweet tea over an open fire), trapping (rows of little pelts hung to 

dry in my mum’s basement), snaring rabbits (my brothers’ patience with my clumsy 

fingers), picking saskatoons (poplar trees singing in the wind above us). These were 

activities without history—it was what we did, not who we were. 

 

Coalescence 
 

Three incidents stand out as complicating my self-identity. 

 

The first was a family reunion. My oldest sister, whose energy and optimism are my 

lodestar, threw herself into researching our family history. The most memorable part 
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of the reunion was the intergenerational jalopy races around hay bales in the field back 

of my mum’s house, but the family tree my sister produced had a more lasting effect. 

 

On my mother’s side my resentment for being raised Roman Catholic was softened. 

Church records allowed my sister to trace my mother’s family back to two of the 

earliest French families to arrive in Acadia and New France in the 1630s. My sister 

had given me a direct, personal relationship with the Acadian Expulsion, the Plains of 

Abraham and many other famous, and infamous, events in early Canadian history. 

 

Her research on my father’s side revealed a personal connection with less well 

understood aspects of Canada’s past. My father was descended from Indigenous 

women (Anishinaabe and Cree) and men (mostly Scots, with the odd Englishman and 

French Canadian throw in) who had worked for the Northwest Company and the 

Hudson’s Bay Company. Eventually, they had settled at Red River in what was to 

become Manitoba. 

 

Initially I was drawn to the men’s names on my family tree I was familiar with from 

Canadian history, those such as James Curtis Bird and John Thomas immortalized 

with entries in the Dictionary of Canadian Biography, the ultimate confirmation of 

historical significance. These men soon lost their grip on my imagination, their places 

filled by the Indigenous women from my family’s past, some with names—Mary Oo-

menahomisk, Louise Serpente, Elizabeth Montour, Robina Hay—many without, 

whose histories, dreams and accomplishments had disappeared from the record like 

dry leaves on an autumn wind. Who were these silent ancestors whose stories had 

been lost to me? In what way was I their descendant? What were my obligations to 

them?  
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The second incident was applying for law school. In filling out the form I faced the 

choice of applying in the general category, the Aboriginal category or both. With a 

decent grade point average and LSAT score, a Ph.D. in history and several years 

working with some of the best Aboriginal law lawyers in Canada I was confident I 

would be accepted. Importantly, I did not want to take a space from those I thought 

of as truly Aboriginal, so I only ticked off the box for the general category. Then the 

law school phoned me. They had noticed a reference to my Indigenous ancestry in my 

application and wanted to know if they could slot me in as an Aboriginal student. 

Again, my family tree swayed to and fro—Mary Oo-menahomisk, Louise Serpente, 

Elizabeth Montour, Robina Hay—would saying no deny my connection to them? 

After confirming I wasn’t taking a place from anyone, I agreed. It was one of the most 

important decisions I’ve made. 

 

Being part of the Aboriginal student body at law school threw me in, both at UBC 

and as part of Osgoode’s Aboriginal Intensive Program, with the most welcoming, 

supportive and encouraging group of fellow students I had ever known. Again, mostly 

women, they accepted me as an Indigenous person and inspired me to strive to be a 

useful part of a struggle both personal and historical, a struggle that predates us, is 

bigger than us and will outlive us. My nascent Indigenous identity coalesced into an 

ambition to make a meaningful contribution. 

 

Law Intrudes 
 

The third ‘incident’ has been the development of the law on Métis rights, especially 

the three most important decisions to date from the Supreme Court of Canada: Powley, 

Manitoba Métis Federation and Daniels. 
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Powley was a watershed moment for the Métis. The courage, fortitude and skill of 

those who contributed to the ultimate success at the Supreme Court must be 

acknowledged and appreciated. But Supreme Court cases are rarely simply about 

winning and losing. 

 

In Powley the Supreme Court created a three-part test to determine whether someone 

is Métis under section 35 of the constitution: ancestry, self-identity and community 

acceptance. The ‘Powley test’ is an example of how policies of denial and the ‘empty 

box’ theory of section 35 of the constitution force Indigenous people into the courts 

for recognition. Once there, they become entangled in the history, principles, 

objectives and compromises of Canada’s legal system. At the Supreme Court non-

Indigenous judges, with an eye to policy implications and ‘workability’, create legal 

tests (for Aboriginal rights, Aboriginal title, infringement, etc.) that impose on and 

circumscribe Indigenous identity. Powley constitutes the Supreme Court’s foray into 

making and unmaking the Métis. 

 

The Court’s Manitoba Métis Federation decision also poses significant challenges for the 

Métis, but at a personal level it underscored the power and significance of the Court’s 

moral authority. After over 100 years of government denial the Court’s confirmation 

that a terrible wrong was done to the Red River Métis had a profound effect on me. 

Once again ancestors’ names swirled around me—Ann McLennan, James Muir, 

Isabella Bird—ancestors whose scrip had failed to secure for them, as it had failed 

hundreds of other Métis children, the rich farm land at Red River that would have 

bound together the Métis through time and space. While reading the decision I 

repeatedly paused to think of their children and grandchildren, Colin and Isabella, my 

grandparents, who were denied their inheritance at Red River and who followed the 
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displaced Peguis First Nation north hoping to carve out a new future between the 

rocks and swamps of Manitoba’s Interlake region. 

 

No court decision can ever undo the wrong done to the Métis of Red River. No court 

decision can ever do justice to the strength, resilience, energy and optimism of the 

Métis who sought to rebuild their lives and provide a future for their descendants 

where and however possible. What the Supreme Court did in Manitoba Métis Federation 

was to silence denial—promises were broken, the Métis were not. 

 

Finally, the Supreme Court’s 2016 Daniels decision. It was just before 7 a.m. on the 

west coast when I first read Daniels. The house was quiet, my family was asleep, 

including my baby girl leaning against my chest. I understood Daniels was a significant 

victory for the Métis and the potential importance of the decision for the thousands 

of Métis denied services and programs due to the jurisdictional dispute between the 

federal and provincial governments. Although I didn’t need these programs and 

services now, I knew that thousands of modern-day Métis did and that they would 

have benefited me and my family when my father died and left my mum living on the 

fringes of the Peguis reserve, scrambling to provide for eight children. 

 

But at the same time, I could not imagine that any of my father’s ancestors who had 

made a home in the West long before the intrusion of the Canadian nation state 

would have celebrated a decision that confirmed the federal government’s exclusive 

legislation authority over their descendants, including me and my children. 
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Fractured Identity 
 

Daniels closed my personal circle on Indigenous identity and Aboriginal law. It 

brought home how Canadian law, yesterday and today, circumscribes and oppresses 

Indigenous people through marginalization and validation. 

 

Because of my Indigenous ancestry, based on Daniels I’m an ‘Indian’ under s. 91(24) 

of the constitution. But that legal, constitutional classification obfuscates more than it 

illuminates. My life experience is qualitatively different from my family members, 

friends, colleagues and clients who are status or non-status. Lumping us all together as 

‘Indian’ (or Aboriginal or Indigenous) dishonors the diversity of lived experiences and 

smooths over Canada’s history of racism and oppression. 

 

Under Powley and s. 35 of the constitution, I might be able to make out a case for 

being Métis. I meet the first part of the Powley test because I self-identify. My self-

identification isn’t based on wearing a sash, speaking Michif or participating in any 

readily recognizable Métis cultural events. It’s because if I did not self-identify as 

Métis I would be denying my Indigenous ancestors. Their distinctive dreams and 

accomplishments would slip closer towards oblivion. I would have failed to fulfil my 

obligations to them. I would dishonor them and myself. I am unprepared to take that 

final step in the march of colonialism, so I am Métis. 

 

But under Canadian law self-identification is only the first part of the test for being 

Métis. I, and tens of thousands of other Canadians, can and do meet this requirement. 

Next, I have to be able to trace my Indigenous ancestry back in time to an identifiable 

Métis community that existed in a specific place at the time the Canadian nation state 

gained ‘effective control’ over that place. This part of the Powley test imposes a 
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temporal and geographical specificity on being Métis. Indigenous ancestry alone is not 

enough. To be Métis under Canadian law a person must be able connect their ancestry 

to a specific, functioning and identifiable historical Métis community. This aspect of 

the Powley test is too often lost on individuals who claim to be Métis under section 35 

of the constitution. 

 

Meeting this requirement is no easy task. There have been only a small handful of 

successes in court. Importantly, those successes do not establish constitutional status 

for anyone with Indigenous ancestry. Instead, they confirm section 35 Métis status on 

the descendants of that particular Métis community. 

 

I would probably meet this second part of the Powley test. If I brought my case to 

court, it is unlikely there would be disagreement about the existence of an identifiable 

historical Métis community at Red River. The Crown might even admit this fact. I 

also assume there would be agreement that the date of the Crown’s ‘effective control’ 

would be pegged at 1870, the date of the Manitoba Act and Manitoba’s creation as a 

province. Based on my genealogy and the fact that my ancestors were some of the 

‘half-breed children’ who received scrip under s. 31 of the Manitoba Act, I assume that 

I would be able to make out my personal connection to the historical Red River Métis 

community and therefore meet the second part of the Powley test. 

 

I’m not across the finish line yet. I must also establish acceptance by the modern-day 

Red River Métis community. How do I do this? Although my mother and some of my 

siblings have migrated back to the Red River, I live over 1000 miles away in 

Vancouver. What if, for whatever reason, I do not want to be a member of a modern 

Métis organization? Why should a modern political organization be the gate-keeper to 

my, or anyone else’s, rights and identity? If did decide to apply to join a Métis 
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organization, which one? Who decides on the rules for membership and oversees 

their application? If I wanted to join, would I be accepted? My concern was, and 

continues to be, that through Powley the Supreme Court unknowingly sanctioned a 

replication of the worst aspects of the registration provisions of the Indian Act, but 

this time with Indigenous people bestowing and denying status. Because I have not 

joined a Métis organization I would likely fail the Powley test—in the eyes of Canadian 

law I’m not Métis. 

 

For argument’s sake let’s say I did apply and was accepted into an organization 

purporting to represent the Red River Métis, maybe the Manitoba Métis Federation. 

Would that mean I’m Métis under section 35 of the constitution? Maybe not. An 

aspect of Powley that has trailed me like a brooding cloud, is the Court’s caution that 

Métis identity cannot be of ‘recent vintage’. 

 

The Court’s dictum in Powley on Métis self-identification of recent vintage neutralizes 

its repeated recognition that colonialism has disrupted and vilified Indigenous 

communities. It ignores the Court’s role in shaping and legitimizing Indigenous 

identity. In Powley the Court held out the promise of a port of shelter for thousands of 

Métis scattered on the sea of colonialism. Its caution against recognizing Métis whose 

self-identification is of ‘recent vintage,’ has driven many Métis back out to sea, afraid 

of being labeled opportunists. 

 

Growing up, neither I nor any of my family self-identified as Métis. For me, self-

identification emerged through a combination of my sister’s family history research 

and attending law school. Is that recent vintage? Any Métis card I might obtain would 

certainly be something new. It is possible that after having met all three elements of 

the Powley test, a Canadian court would declare that I am not Métis. 
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Silence 
 

Through the workings of Canadian law the Red River Métis diaspora lost their land. 

Many, especially those with French ancestry, managed to maintain their sense of 

community, family and history. Others, such as my family, lost their community, their 

ancestors and their pride in where they had come from and who they were. They were 

left to remake themselves without a past. It left me as a child with a 95-year-old 

grandmother, born at St. Peter’s Parish on the Red River, living out her final days over 

100 miles away in my Aunt’s backroom, silent as her grandchildren combed her long, 

grey hair. 

 

Today Canadian law leaves me uncertain how to explain to my children who they are. 

Daniels, Powley and Manitoba Métis Federation do not define me or mine. Without the 

voice, the words, the stories of my ancestors, I am silent. 

 

 

 

Thank you to my colleagues who supported and encouraged me in developing this essay. Their 

comments and insights have improved it immensely. Its remaining errors and shortcomings are mine. 
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From the 1870s to the 1990s Canada, often in partnership with 
leading church organizations, operated a residential school system 
to which over 150,000 First Nation, Métis, and Inuit students were 
sent. This map shows the location of residential schools identified by 
the Indian Residential Schools Settlement Agreement. Students who 
attended these schools are eligible to apply for compensation.

À partir des années 1870 jusqu'aux années 1990, le Canada, en 
partenariat avec les organisations ecclésiatiques principales, a 
élaboré un système scolaire résidentiel auxquels plus de 150 000 
élèves de Premières Nations, Métis et Inuits ont été envoyés. Cette 
carte démontre l'emplacement des écoles résidentielles identifiées 
par la Convention de règlement relative aux pensionnats indiens. 
Les étudiants qui ont fréquenté ces écoles sont admissibles à faire 
une demande de compensation.

Residential Schools of Canada
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Carte du Canada fournie par Ressources naturelles Canada.
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Residential Schools/Pensionnats Location/Emplacement Church/Église

Alberta

Assumption (Hay Lakes) Assumption C

Blue Quills (Saddle Lake, Sacred Heart, Lac la Biche)
Lac la Biche, 1891-98 
Saddle Lake, 1898-1931
St. Paul, 1931

C

Crowfoot (Blackfoot, St. Joseph’s, St. Trinité) Cluny C

Desmarais (St. Martins, Wabiscaw Lake, Wabasca) Desmarais-Wabasca C

Edmonton (Red Deer Industrial, St. Albert) St. Albert U

Ermineskin Hobbema C

Fort Vermilion (St. Henry’s) Fort Vermillion C

Grouard (St. Bernard’s, Lesser Slave Lake Roman Catholic) Grouard C

Holy Angels (Fort Chipewyan, École des Saints-Anges) Fort Chipewyan C

Joussard (St. Bruno’s) Joussard C

Lac la Biche (Notre Dame des Victoires, Blue Quills) Lac La Biche C

Lesser Slave Lake (St. Peter’s) Lesser Slave Lake 4A

Morley (Stony/Stoney) Morley U

Old Sun (Blackfoot) Gleichen A

Sacred Heart (Peigan, Brocket) Brocket C

St. Albert (Youville) Youville C

St. Augustine (Smoky River) Peace River C

St. Cyprian’s (Victoria Home, Peigan) Brocket A

St. Joseph’s (High River, Dunbow) High River C

St. Mary’s (Blood, Immaculate Conception) Cardston C

St. Paul’s (Blood) Cardston A

Sarcee (St. Barnabas)
Sarcee Junction, T’suu 
Tina

A

Sturgeon Lake (Calais, St. Francis Xavier) Calais C

Wabasca (St. John’s) Wabasca Lake A

Whitefish Lake (St. Andrew’s)
Whitefish Lake, Atikameg, 
(St. Andrew’s Mission)

A

British Columbia / Colombie-Britannique

Ahousat Ahousat U

Alberni Port Alberni U

Anahim (Anahim Lake) Anahim Lake N

Cariboo (St. Joseph’s, William’s Lake) Williams Lake C

Christie (Clayquot, Kakawis) Tofino C

Coqualeetza Chilliwack U

Cranbrook (St. Eugene’s, Kootenay) Cranbrook C

Kamloops Kamloops C

Kitimaat Kitimaat U

Kuper Island Kuper Island C

Lejac (Fraser Lake) Fraser Lake C

Lower Post Lower Post C

Port Simpson (Crosby Home for Girls) Port Simpson A

Residential Schools/Pensionnats Location/Emplacement Church/Église

St. George’s (Lytton) Lytton A

St. Mary’s (Mission) Mission C

St. Michael’s (Alert Bay Girls’ Home, Alert Bay Boys’ Home) Alert Bay A

St. Paul’s (Squamish, North Vancouver)  North Vancouver C

Sechelt  Sechelt C

Manitoba

Assiniboia (Winnipeg) Winnipeg C

Birtle Birtle P

Brandon Brandon U/C

Churchill Vocational Centre Churchill N

Cross Lake (St. Joseph’s, Norway House, Jack River Annex, 
Notre Dame Hostel)

Cross Lake C

Elkhorn (Washakada) Elkhorn A

Fort Alexander (Pine Falls) Pine Falls C

Guy Hill (Clearwater, The Pas, Sturgeon Landing (SK)) Clearwater Lake C

Mackay – Dauphin Dauphin A

Mackay – The Pas The Pas A

Norway House Norway House U

Pine Creek (Camperville) Camperville C

Portage la Prairie Portage la Prairie U

Sandy Bay Sandy Bay Reserve C

Northwest Territories/Territoires du Nord-Ouest

Akaitcho Hall (Yellowknife) Yellowknife N

Aklavik - Immaculate Conception Aklavik C

Aklavik (All Saints) Aklavik A

Federal Hostel - Fort Franklin Déline N

Fort McPherson (Fleming Hall) Fort McPherson A

Fort Providence (Sacred Heart) Fort Providence C

Fort Resolution (St. Joseph’s) Fort Resolution C

Fort Simpson - Bompas Hall (Koe Go Cho) Fort Simpson A

Fort Simpson - Lapointe Hall (Deh Cho Hall, Koe Go Cho) Fort Simpson C

Fort Smith - Breynat Hall Fort Smith C

Fort Smith - Grandin College Fort Smith C

Hay River (St. Peter’s) Hay River A

Inuvik - Grollier Hall Inuvik C

Inuvik - Stringer Hall Inuvik A

Nova Scotia / Nouvelle-Écosse

Shubenacadie Shubenacadie C

Nunavut

Chesterfield Inlet (Joseph Bernier, Turquetil Hall) Chesterfield Inlet C

Coppermine (Tent Hostel) Coppermine A

Federal Hostel - Baker Lake/Qamani’tuaq Qamanittuaq N

Residential Schools/Pensionnats Location/Emplacement Church/Église

Federal Hostel - Belcher Islands
South Camp, Flaherty 
Island

N

Federal Hostel - Broughton Island/Qikiqtarjuaq Qikiqtarjuaq N

Federal Hostel - Cambridge Bay Cambridge Bay N

Federal Hostel - Cape Dorset/Kinngait Kinngait N

Federal Hostel - Eskimo Point/Arviat Arviat N

Federal Hostel - Frobisher Bay (Ukkivik) Iqaluit N

Federal Hostel - Igloolik/Iglulik Igloolik/Iglulik N

Federal Hostel - Lake Harbour Kimmirut N

Federal Hostel - Pangnirtung (Pangnirtang) Pangnirtung/Panniqtuuq N

Federal Hostel - Pond Inlet/Mittimatalik Mittimatalik N

Ontario

Bishop Horden Hall (Moose Fort, Moose Factory) Moose Factory Island A

Cecilia Jeffrey (Kenora, Shoal Lake) Kenora P

Chapleau (St. Joseph’s, St. John’s) Chapleau A

Cristal Lake M

Fort Frances (St. Margaret’s) Fort Frances C

Fort William (St. Joseph’s) Fort William C

McIntosh (Kenora) McIntosh C

Mohawk Institute Brantford A

Mount Elgin (Muncey, St. Thomas) Muncey U

Pelican Lake (Pelican Falls) Sioux Lookout A

Poplar Hill Poplar Hill M

St. Anne’s (Fort Albany) Fort Albany C

St. Mary’s (Kenora, St. Anthony’s) Kenora C

Shingwauk Sault Ste. Marie A

Spanish Boys’ School (Charles Garnier, St. Joseph’s, 
Wikwemikong Industrial)

Spanish C

Spanish Girls’ School (St. Joseph’s, St. Peter’s, St. Anne’s, 
Wikwemikong Industrial)

Spanish C

Stirland Stirland M

Québec

Amos (St. Marc-de-Figuery) Amos C

Fort George (St. Phillip’s) Fort George A

Fort George (St. Joseph’s Mission, Residence Couture, 
Sainte-Thérèse-de-l’Enfant- Jésus)

Fort George C

Federal Hostel - George River Kangirsualujjuaq N

Federal Hostel - Great Whale River (Poste-de-la-Baleine, 
Kuujjaraapik)

Kuujjuaraapik/
Whapmaguustui

N

Federal Hostel - Payne Bay (Bellin) Kangirsuk N

Federal Hostel - Port Harrison (Inoucdjouac, Innoucdouac) Inukjuak N

La Tuque La Tuque A

Point Bleue Pointe-Bleue C

Sept-Îles (Seven Islands, Notre Dame, Maliotenam) Sept-Îles C

Residential Schools/Pensionnats Location/Emplacement Church/Église

Saskatchewan

Battleford Battleford A

Beauval (Lac la Plonge) Beauval C

Cote Improved Federal Day School Kamsack U

Crowstand Kamsack P

File Hills Balcarres U

Fort Pelly Fort Pelly C

Gordon’s Gordon’s Reserve Punnichy A

Lac La Ronge Lac La Ronge A

Lebret (Qu’Appelle, Whitecalf, St. Paul’s High School) Lebret C

Marieval (Cowesess, Crooked Lake) Cowesess Reserve C

Muscowequan (Lestock, Touchwood) Lestock C

Onion Lake Onion Lake A

Prince Albert (Onion Lake, St. Alban’s, All Saints, St. 
Barnabas, Lac La Ronge)

Prince Albert A

Regina Regina P

Round Lake Broadview U

St. Anthony’s (Onion Lake, Sacred Heart) Onion Lake C

St. Michael’s (Duck Lake) Duck Lake C

St. Phillip’s Kamsack C

Sturgeon Landing (Guy Hill, Manitoba) Sturgeon Landing C

Thunderchild (Delmas, St. Henri) Delmas C

Yukon

Carcross (Chooulta) Carcross A

Coudert Hall (Whitehorse Hostel/Student Residence, Yukon 
Hall)

Whitehorse C

St. Paul’s Hostel (Dawson City) Dawson A

Shingle Point (St. John’s) Shingle Point A

Whitehorse Baptist (Lee Mission) Whitehorse B

Yukon Hall (Whitehorse/Protestant Hostel) Whitehorse N

Church / Église
A = Anglican / Anglicane
B = Baptist / Baptiste
C = Catholic / Catholique
M = Mennonite / Mennonite
N = Non-denominational / Non-confessionelle
P = Presbyterian / Presbytérienne
U = United / Unie
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The Law Society of BC Committees and Task Forces Summary (as at Nov. 2017) 

 

I. Committees (10) 

 

A. The Act and Rules Committee recommends amendments to the Legal Profession 

Act and Law Society Rules. 

Benchers - 4 

 

B. The Complainants' Review Committee reviews the case files of complainants 

who are dissatisfied with dismissal of their complaints following a review by Law 

Society staff. 

Benchers – 7, Members - 3 

 

C. The Ethics Committee identifies current professional responsibility issues and 

makes recommendations on changes to the Code of Professional Conduct for 

British Columbia (formerly called the Professional Conduct Handbook) for 

consideration by the Benchers. The Committee also interprets existing Code 

rules, gives advice to individual lawyers and publishes opinions to the profession 

at large on matters of professional responsibility. 

Benchers – 8, Member - 1 

 

D. The Executive Committee consists of the President, the First and Second Vice-

Presidents, the Second Vice-President-elect, three other Benchers elected from 

among the Benchers as a whole and one Appointed Bencher elected from 

among the Appointed Benchers. 

The responsibilities of the Executive Committee include assisting the Benchers 

and the Executive Director in establishing relative priorities for the assignment of 

Society financial, staff and volunteer resources and planning Bencher meetings.  

Benchers – 7  
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E. The Finance Committee and Audit Committee  

The Finance and Audit Committee provides oversight over the financial affairs of 

the Law Society. The committee provides recommendations on the annual fees, 

reviews the annual budgets, and periodically reviews the financial and 

investment results as needed. In addition, the committee oversees the external 

audit process, recommends the approval of the audited financial statements to 

the Benchers, and provides oversight over the internal controls and enterprise 

risk management of the Law Society. 

Benchers – 8, Member -1  

 

F. The Credentials Committee is responsible for overseeing the enrolment, 

education, examination and call to the bar of articled students, the transfer of 

lawyers to B.C. and the reinstatement of former lawyers. When the character or 

fitness of an applicant for admission, readmission or transfer needs to be 

addressed, the Committee considers the application directly or orders a formal 

credentials hearing. The Committee is also responsible for reviewing applications 

relating to a student's failed standing in PLTC and for considering any matters 

arising from the articling system. The Committee further assists the Benchers in 

setting credentials policy and ensuring that this policy is adhered to and assists in 

credentials program planning, evaluation and budget. 

Benchers – 7, member - 1 

 

H. The Discipline Committee reviews complaints concerning lawyers or articled 

students that are referred by Law Society staff, the Complainants' Review 

Committee or any other committee. The Discipline Committee may dismiss a 

complaint, instruct staff to make further investigation, order a conduct review of a 

lawyer or recommend that a citation for a formal hearing be issued against a 

lawyer. The Committee also considers conditional admissions of discipline 

violations.  

Members - 9 
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I. The Governance Committee assesses the Law Society’s current governance 

structure and practices to identify any areas for improvement. 

Benchers - 7 

J. The Practice Standards Committee reviews information about lawyers who may 

have competency-related problems and, when appropriate, orders investigations. 

The Committee recommends ways for lawyers with competency problems to 

become competent, such as through remedial programs, or restricts them from 

some areas of practice when necessary to protect the public. The Committee 

also helps plan programs to assist lawyers to practise more competently and 

maintain their own competence, and assists the Benchers in setting competency-

related policy.  

Benchers – 7 (1 Aboriginal lay bencher), Member – 1  

 

K. The Unauthorized Practice Committee enforces the Legal Profession Act with 

respect to all aspects of the practice of law by people who are not lawyers and 

develops policy recommendations for the Benchers in unauthorized practice 

matters. 

Benchers – 7  

II. Subcommittees, Advisory Committees and Task Forces (9) 

 

A. Litigation Subcommittee 

 

The Litigation Subcommittee deals with litigation matters that are referred by staff 

and determines which matters should come before the Executive Committee. 

 

Benchers – 3 

B. Insurance Sub-Committee  

 

Benchers – 4, Member – 1  

C. Access to Legal Services Advisory Committee  
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The Access to Legal Services Advisory Committee monitors developments on 

issues affecting access to legal services, and reports those developments to the 

Benchers on a semi-annual basis. The committee advises the Benchers annually 

on priority planning with respect to access to legal services. 

Benchers - 7 (including 1 Aboriginal Lay Bencher), Members – 3 

D.  Equity and Diversity Advisory Committee  

 

The Equity and Diversity Advisory Committee monitors developments on issues 

affecting equity and diversity in the legal profession and the justice system. It 

reports to the Benchers on those developments and assists the Benchers with 

priority planning. 

Benchers – 8 (including 1 Aboriginal Lay Bencher), Member – 1 (staff 

contact is Aboriginal)  

Publications 

June 2012: Towards a More Diverse Legal Profession: Better practices, better 

workplaces, better results 

April 2000: Addressing Discriminatory Barriers Facing Aboriginal Law Students 

and Lawyers 

E. Lawyer Education Advisory Committee  

 

The Lawyer Education Advisory Committee monitors developments on issues 

affecting lawyer education in BC, and reports to the Benchers about those 

developments on a semi-annual basis. The committee advises the Benchers 

annually on priority planning with respect to the education of lawyers in BC. 

Benchers - 7, Member – 1  

F. Legal Aid Advisory Committee  

 

Benchers – 6, Member – 1  

https://www.lawsociety.bc.ca/Website/media/Shared/docs/publications/reports/Diversity_2012.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/publications/reports/Diversity_2012.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/publications/reports/AboriginalReport.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/publications/reports/AboriginalReport.pdf
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G. Recruitment and Nominating Advisory Committee  

 

The Recruitment and Nominating Advisory Committee advises the President, the 

Executive Committee or the Benchers, as appropriate, about potential 

appointees to other organizations to which the Law Society makes appointments 

and to Law Society committees, task forces and working groups when 

appointees other than Benchers are required. The committee actively seeks out 

well-qualified persons with the requisite character, knowledge, experience, 

expertise and willingness to serve and fulfill the responsibilities of the 

appointment. 

Benchers - 6 

H. Rule of Law and Lawyer Independence Advisory Committee  

 

The mandate of the Rule of Law and Lawyer Independence Advisory Committee 

is to advise the Benchers on matters relating to the rule of law and lawyer 

independence. 

The Rule of Law and Lawyer Independence Advisory Committee also monitors 

issues that affect or might affect the independence of lawyers and the rule of law, 

and develops means by which the Law Society can effectively respond to those 

issues. 

Benchers – 7, Members – 2  

Publications July 2016: The Principles for the Appointment of Justices to the 

Supreme Court of Canada 

 

I. Truth and Reconciliation Advisory Committee  

 

In October 2015, the Benchers recognized the importance of the work of the 

Truth and Reconciliation Commission of Canada and urged all lawyers in British 

Columbia to read the executive summary of the Commission's report. 

The Benchers agreed that addressing the findings and recommendations of the 

report is one of the most critical obligations facing the country and the legal 

https://www.lawsociety.bc.ca/Website/media/Shared/docs/about/RuleofLaw-PrinciplesforAppointmentofJustices.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/about/RuleofLaw-PrinciplesforAppointmentofJustices.pdf
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system today. The Law Society continues to work on developing a long-term 

action plan in collaboration with Indigenous peoples on how best to respond to 

the Truth and Reconciliation Commission's calls to action. 

In July 2016, the Benchers unanimously endorsed the creation of a permanent 

Truth and Reconciliation Advisory Committee. 

The Truth and Reconciliation Advisory Committee provides guidance and advice 

to the Law Society on legal issues affecting Indigenous people in the province, 

including those highlighted in the Truth and Reconciliation Commission’s report 

and recommendations. The committee monitors and reports to the Benchers on 

those developments, advises the Benchers on priority planning and develops 

recommendations and initiatives. 

Co-chairs 

Grand Chief Ed John  

Herman Van Ommen, QC 

Benchers – 3 (including 1 Aboriginal lay bencher), Members – 3 (all 

Aboriginal), (staff contact is Aboriginal) 



Executive Update
By Tina Dion

2 016 is proving to be another busy year for the Aboriginal 
Lawyers Forum (ALF). I would like to thank the previous 

year’s executive – particularly outgoing chair, Adam Mun-
nings - for all their hard work and continued dedication to 
making the ALF a stronger organization. We continue to 
work toward building up the ALF so it will have a deeper and 
more meaningful presence within the CBABC and the broad-
er legal community. Here are some highlights of the work of 
the ALF in 2016/2017:

ALF was invited by the Law Society of British Columbia (LSBC) to participate on a 
preliminary committee whose work was to identify potential committee members for 
a permanent Truth and Reconciliation Advisory Committee (Committee). I attended 
the Bencher’s retreat held in June, 2016 in Penticton where the focus of the retreat was 
the background to the Truth and Reconciliation Committee and the Calls to Action. The 
retreat was well represented by individuals from British Columbia and from other parts 
of the country as well. The ALF executive applauds the work of the LSBC and the work 
of the Committee moving forward. 

We kicked off the spring with our 5th annual retreat, held in Parksville, BC on April 29-
30, 2016. The theme of the retreat was ‘Not Just Aboriginal Law: the B-to-Z of Practice’. 
We had a full house of registrants and speakers. For more on the retreat and our spon-
sors, please see the article about it in this issue. 

The ALF appreciates the approach of the CBABC Executive (Executive) for efforts of 
inclusiveness and determination to implement the TRC’s Calls to Action. In June, I was 
elected to the Provincial Council representing Westminster County for a three-year 
term. Among other sections and committees, I joined the Equality and Diversity Com-
mittee (E & D) and then was appointed to the Executive as the E & D representative for 
the 2016/2017 term.  Now, as a member of the Executive, inter alia, we have drafted an 
amendment to the CBABC by-laws to create a permanent ALF seat on the Executive. It 
is anticipated that this permanent ALF seat will be established for the 2017/2018 year. 
This is a significant step toward the implementation of the TRC’s Calls to Action by the 
Executive. It is the first time a Provincial branch of the CBA has established a permanent 
seat for Aboriginal or Indigenous members. 

In my capacity as Chair of the ALF, and my role on the Executive, I continue to work with 
President Welsh and Vice-President Veenstra on implementing Calls to Action and in 
that regard the Executive is establishing a working group to make recommendations for 
a long-term implementation plan. Please consider volunteering for this important work. 

We are always working toward increasing our ALF membership and we encourage 
those who are not CBA members to join! We also extend an open invitation to CBABC 
members who are Aboriginal to join the ALF Executive so that we can continue to build 
on the over 8 years of good work in making the ALF the very best it can be in providing 
leadership, mentorship and sharing within our profession. 
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Monika Wilson

monika_brandice_wilson@hotmail.com

UVic Student Representative
James Henry

jdhenry@uvic.ca

2016 ALF Special Contribution Award Winner 
Judge Leonard Marchand

Judge Leonard Marchand, a member of the Okanagan Indian Band, was called to 
the bar in 1995. He obtained a bachelor of applied science degree in chemical 

engineering from the University of British Columbia in 1986 and later completed 
his bachelor of laws from the University of Victoria in 1994. He began working as 
an articled student with Fulton and Company in 1994, where he eventually became 
a partner.

He practised mainly civil litigation representing individuals, corporations and public 
authorities before all levels of court. Before being appointed to BC’s Provincial 
Court in 2013 his practice focused almost exclusively on residential school claims.

In 2005, Marchand helped negotiate and was a signatory to the Indian Residential 
Schools Settlement Agreement, the largest class action settlement in Canadian  
history. He also served on the Oversight Committee for the Independent Assessment 
Process, a claimant-centred and neutral adjudication process that provides former 
residential school students with a way to settle their claims out of court.

In appointing Judge Marchand to the bench in 2013 BC's Attorney General and  
Minister of Justice Suzanne Anton recognized that Judge Marchand's "exceptional 
work on Aboriginal issues" would serve the justice system well.

Like his father, Len Marchand Sr, who Prime Minister Justin Trudeau called a 
trailblazer, Judge Marchand has been a tireless champion of Indigenous people and 
communities in BC.

In August 2016, Marchand was appointed to the Law Society’s Truth and Reconcili-
ation Advisory Committee. The committee is charged with guiding the Law Society’s 
response to the Truth and Reconciliation Commission’s calls to action.

Owing to his experience working with residential school survivors Judge Marchand 
has expressed strong support for less adversarial and more restorative approaches 
such as First Nations Courts. He presides in his home community of Kamloops 
where he has seen the positive difference that First Nations Court has had for of-
fenders, their families and the community.

In the most recent issue of the Law Society of BC's Bencher Bulletin (Fall 2016) 
Judge Marchand gives advice as to what lawyers can do to become culturally  
competent and underscores the importance of higher Indigenous representation in 
the legal profession.

Throughout his entire career Judge Marchand has been an inspiring role model not 
only for Indigenous people but for all who seek to make a difference in their  
communities. As taught by his father, Judge Marchand strongly believes that  
"Education is the key to future"; it allows youth to reach their full potential and 
gives them all available opportunities.                                                  Continues on page 3

mailto:nicole%40dgwlaw.ca?subject=
mailto:danielle%40mercredi%40tribuanal.gc.ca?subject=
mailto:cgall%40mnbc.ca%0D?subject=
mailto:markcstevens22%40gmail.com%0D?subject=
mailto:adrienne.macmillan%40me.com%0D?subject=
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UPCOMING ALF EVENTS 

Establishment of TRC Committee to  
Implement Calls to Action 

Commencing in 2017

NAD 10 Year Anniversary  
Reception and Auction

Vancouver, BC - June, 2017

ALF 8th Annual Holiday Banquet
Vancouver, BC - November, 2017

Continued from page 2

Finally, Judge Marchand has been a strong supporter of the Aboriginal Lawyers 
Forum since its inception. To the ALF Executive over the years, his support has  
provided much needed encouragement, confidence, inspiration and motivation, 
both in the ALF’s early formative years and now as the ALF seeks to establish its 
profile in the profession. Of particular note, Judge Marchand has readily agreed, 
both before and after being appointed to the bench, to auction himself off for a 
Mentor Lunch in the ALF’s annual National Aboriginal Day Online Auction. To 
date he holds the record highest bid of approximately $300 for a “Mentor Lunch 
with Judge Marchand”. In addition the ALF can always count on Judge Marchand 
to sponsor Aboriginal law students to attend the ALF’s annual retreat and Holiday 
Banquet.

Both as a person and as a professional, Judge Marchand truly exemplifies the kind 
of recipient sought for the ALF Special Contribution Award. He has demonstrated 
and will continue to demonstrate outstanding contribution to Aboriginal people 
and the law, including the CBABC Aboriginal Lawyers Forum.

2016 ALF Student Appreciation Award Recipient 
Dustin C. Gagnon

Dustin Gagnon is a member of the Wet’suwet’en Nation and is proud to call 
Moricetown, B.C. home. Before moving to Kamloops to attend law school, 

Dustin had lived in Prince George, BC, where he earned an Accounting and Finance 
Diploma with honours through CNC and a Bachelors of Commerce from the 
University of Northern British Columbia.

Dustin has shown great leadership attending law school; he took it upon himself  
to mentor first- year students and has connected other students with Mentors  
outside of the school. He has worked to see others can attend functions, and  
conferences while studying at TRU Law, and coordinated with the school to have 
four students attend the Indigenous Bar Association Conference in October. He is 
always busy as the President of the Indigenous Law Students Association, working 
to bring in guest speakers, planning club events, helping with volunteer work, and 
having the Elders and Drummers attend events that are being held. He has  
participated in many of the law school functions that take place, such as the Student 
Lead Conference, the International Inter-tribal Trade Conference, volunteering at 
the soup kitchen, and film screenings such as “After the Last River.”

Upon completing his studies in April, Dustin will be Articling with MJB Law in  
Kamloops, B.C. He looks forward to continuing to be a part of the law program and 
still plans to volunteer whenever possible. Above all, he is happy that he and his 
family can finally settle in and now call Kamloops home.

Indigenous Law  
Students' Associations in BC

UBC

UVic

Please watch the ALF Facebook 
page, and CBABC notices for  
further details on upcoming 
events! 

If you have any questions, 
please email ALF Chair, Tina 
Dion tina@tinadionlaw.com. 

https://www.facebook.com/groups/102669659795622/
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ALF 5th Annual Retreat: Not Just Aboriginal Law: The B to Z of Practice
By Tina Dion

This year’s retreat was held on April 29-30, 2016 in Parksville on Vancouver Island, on the traditional 
unceded territory of the Nanoose First Nation. The retreat was another huge success! The focus 

of the retreat was to showcase and highlight the various practice areas of lawyers of Aboriginal or 
Indigenous heritage beyond or in addition to Aboriginal Law. The retreat was formally opened with  
a prayer and welcome from Nanoose Elder Ms. Anne Bob. We were very fortunate to have as our  
special guest, and keynote speaker for our Saturday dinner, the Honourable Judge Alexander Wolf, 
who was appointed on December 7, 2015 to the Provincial Court of BC. 

Speakers and their topics included: Aboriginal Law Update (Professor Gordon Christie), Employment 
and Finance Law (Chaslyn Gillanders), Solicitors Practice (Janelle Dwyer), Aboriginal Administrative 
Law (Tina Dion), Federal Public Prosecutions (Leslie Leclair), Criminal Defence (Victoria Desroches), 
Provincial Crown Prosecution (Leah Fontaine), Firm Partnership (Merle Alexander and Aaron Bruce), Civil Forfeiture (Johnny 
Van Camp), Injury Law (Cedar Dodd), and Ethics (Law Student Panel). It was an excellent day of learning and sharing. 

We were fortunate to have had 8 student sponsored seats with resort room coverage. The ALF is grateful to our sponsors  
especially where it means that we can make it possible for Aboriginal or Indigenous students to attend for a weekend to not 
only learn and share but to continue to build their professional networks and contacts. 

The ALF thanks the following student sponsors, as without you we could not make student participation possible: Peter A. 
Allard Law School, BR Law /Bram Rogachevsky, Tina Dion and Sonya Pighin, Donovan & Company, JFK Law Corporation,  
Robert Janes QC, the Honourable Judge Alexander Wolf, and Woodward & Company LLP.  

THANK YOU!!

The Honourable Judge  
Alexander Wolf
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2016 ALF National Aboriginal Day On-line Auction
By Isabel Jackson

Our 2016 National Aboriginal Day On-line Auction raised more than $6,000 (!) in support of the CBABC Aboriginal Lawyers  
Forum, affectionately known as the “ALF”. The ALF’s mandate is to support Aboriginal law students, graduates and practi-

tioners in order to enhance the stature and influence of Aboriginal people in the legal profession.

Each year we also hold a reception as the celebratory part of our National Aboriginal Day event. This year’s reception was held 
again at Skwatchays Lodge, a boutique hotel in Vancouver that is owned and operated by the Vancouver Native Housing  
Society. We are grateful to our Premier Reception Sponsor DGW Law Corporation for supporting our reception event each 
year. We are also grateful to the Department of Justice BC Region for their support.

We continued with the tradition we have established at our reception which is to showcase rising talent in the Aboriginal  
community. This year the spotlight went to Eden Fine Day (Sweetgrass First Nation). 

We are grateful to Weyerhaeuser for continuing to sponsor the entertainment for our reception each year. 
 

Who will get the spotlight next year?! 

2017 WILL BE THE 10TH ANNIVERSARY OF OUR NATIONAL ABORIGINAL DAY ON-LINE AUCTION & RECEPTION!

Let’s celebrate by making it our biggest event ever! Please consider donating or soliciting a donation of an item to be  
auctioned off. In addition to our reception event we will also be planning something extra-special such as an esteemed panel  
of Aboriginal judges to lead and inspire us! Stay tuned for the details. In the meantime we ask all of our ALF constituents to 
please consider how you can help make our 10th anniversary event special indeed. Please contact isabel.jackson@justice.gc.ca. 

http://cbabc.org/Sections/alf
http://cbabc.org/Sections/alf
http://skwachays.com/the-lodge/
http://dgwlaw.ca/
http://www.weyerhaeuser.com/
mailto:isabel.jackson%40justice.gc.ca?subject=ALF%20On-line%20Auction
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ALF Member Profile: Joanna Recalma 

Joanna Recalma is an unconventional mother, wife and litigator. She is often 
recognized by the silhouette of her fabulous hair and mistaken for a client by 

visiting Judges and most Court Clerks outside of Nanaimo. She is a random abstract 
thinker and although she has been known to make compelling legal arguments, she 
regularly loses her wallet, keys and all sense of time. 

She is from the following competi-
tive nations, in no particular order: 
Pentlatch, Kwakwa̱ka̱'wakw, Haida, 
Icelandic and Chilean. Joanna’s 
witty 11-year-old son Joshua 
keeps her retired husband, Andre 
Kaufmann, busy and generally  
confused. Both Joshua and Andre 
make her work possible.

Joanna is a sole practitioner and 
runs a busy family law and child protection practice based out of Nanaimo. The 
values of meaningful work and meaningful relationships are lessons set by her 
family and she does not take them lightly. Her pursuit of these values replenishes 
her sense of hope in her career as a lawyer. Please remind her of this if you catch 
her protesting her trial schedule. 
 
She strives to be an effective advocate for her clients and their children navigating 
through family law in Supreme Court, Provincial Court and in particular the murky 
waters of the Ministry of Children and Families. Although she prefers to settle  
matters outside of court processes, she does not shy away from trial work. This 
past spring, she completed an 18-day Provincial Court trial, spanning 10 months. 
Other than the beautiful result, she found this to be a brutalizing experience, as  
did her client and his entire extended family. 

From an early age, Joanna was taught to dream big. That being said, she is not  
currently accepting new clients or referrals so please forget you ever read this.

CBABC Membership

BC Advantage

Enrollment for all 75 BC and 41 National 
Sections and Forums (including ALF) is 
free of charge with the BC Advantage.

Visit cbabc.org/advantage for details on 
CBABC membership.

Special Programs

These programs are available to mem-
bers in good standing:
• Birth Adoption Benefit Program     
• Waiver of Dues Program
• Members' Special Circumstances     

Fund

Applications for these programs are 
found at: cbamembership.org

CBABC Branch Fees

Category   Fee (Incl. Tax)
Regular $737.96
New Lawyer  $328.54
Associate  $402.78
Retired $402.78
Non-Practicing  $402.78
Part-Time  $402.78
Scholar $217.20
Articling Student $217.20
Law Student  $20.00

Additional Options
Portfolio  $240.00
Portfoilo Plus  $480.00

Contact 
CBABC Member Services 
604.687.3404 - 1.888.867.3404
members@cbabc.org

http://www.cbabc.org/Sections-and-Community/alf
http://www.cbabc.org/advantage
http://cbamembership.org/
mailto:members%40cbabc.org?subject=


7 | Page

Fall 2016 Newsletter

Law Society of BC Truth and Reconciliation Advisory Committee Update
By Andrea Hilland 

Following the release of the Truth and Reconciliation Commission Report and 94 recommendations to redress the legacy of 
residential schools, the Benchers of the Law Society of British Columbia unanimously agreed that addressing the challenges 

arising from the TRC recommendations is one of the most important and critical issues facing the country and the legal system 
today. Therefore, they decided to take immediate action to demonstrate their commitment to respond meaningfully to all of the 
recommendations that pertain to the legal profession. 

The TRC’s recommendations were the focus of the Benchers’ Retreat on June 3, 2016, where the Benchers received education 
from Indigenous judges, lawyers, and politicians on the history and legacy of residential schools, the United Nations Declaration 
on the Rights of Indigenous Peoples, Treaties and Aboriginal rights, Indigenous law, and Aboriginal–Crown relations.

The Benchers passed a resolution to create a permanent Truth and Reconciliation Commission Advisory Committee at the July 
8, 2016 Benchers meeting. On September 2016, they endorsed the terms of reference for the Committee. Highlights include: 

• It is co-chaired by the President of the Law Society (David Crossin, QC) and an Indigenous representative  
(Grand Chief  Edward John – who is a residential school survivor).

• At least half of the Committee is comprised of Indigenous representatives. There are currently six Indigenous  
representatives and four non-Indigenous representatives on the Committee. The Benchers on the Committee are:  
Dean Lawton, Lee Ongman, Daniel Smith (a residential school survivor), and Herman Van Ommen, QC. 

• Indigenous representatives must be survivors or intergenerational survivors of the residential school experience.  
The Indigenous representatives on the Committee are: Profesor John Borrows, Judge Len Marchand, Michael McDonald, 
and Ardith Walkem.

• Diversity of geographic regions, Indigenous perspectives, and professional arenas (e.g. different areas of practice,  
academia, and judicial perspectives) were also considered in the selection of committee members.

The Committee has identified some tentative short-term, medium, and long-term goals. Initiatives currently underway include: 
the acknowledgement of Indigenous territories at the beginning of Law Society functions, a review of the Professional Legal 
Training Course curriculum and Continuing Legal Education course offerings in light of TRC Recommendation 27, ensuring 
Law Society Benchers and staff receive appropriate intercultural competence training, encouraging Indigenous participation in 
Law Society governance, researching Indigenous initiatives in other law societies to assess applicability in BC, and conducting 
outreach regarding the Law Society’s TRC initiatives. To that end, David Crossin, QC spoke at the Indigenous Bar Association 
annual conference on October 15, 2016, Dan Smith presented at the First Nations Summit meeting in Vancouver on October 20, 
2016, and I presented at the CLE’s Aboriginal Law Conference on November 25, 2016.

The Truth and Reconciliation Advisory Committee would like to be as inclusive as possible, and therefore welcomes input from 
the Indigenous bar. Please feel free to contact me, or any of the Committee members with feedback or suggestions.

Stitwanitz (Thank-you).
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TRU Indigenous Law Students' Association (ILSA) Update
By Dustin C. Gagnon, President

Over the past couple years, ILSA’s membership numbers have been low and 
TRU Law has seen low intake numbers of Indigenous students. This year I am 

pleased to announce an overwhelming amount of support from the new first-year 
students at TRU Law; it is a number that will make ILSA a thriving association for 
years to come.

TRU ILSA was off to a great start for 2016/17 year: in September, we voted on our 
current executive, and we have two first-year students who have stepped up to be a 
major part of TRU ILSA. Below is our new Executive:

Dustin C. Gagnon, President
Kassia Trottier- Vice-president
Kateri Koster- Secretary/Treasurer
Kassia Trottier- SLS Rep
Cheyenne Neszo- ALF Rep

This year we have had a few events already take place. On October 13-15, several 
of our students attended the Indigenous Bar Association Conference in Vancouver, 
B.C., and we had the pleasure of meeting Grand Chief Perry Bellegarde. We also 
have five students attending the ALF Banquet on November 25th, in Vancouver. 

TRU ILSA was a part of the International Inter-tribal Trade Conference, which TRU 
hosted on November 11-12, 2016. We had guests from all over North America in at-
tendance, and we saw several great connections being made between Nations from 
all over Canada and the USA.

In the following semester we have a few events planned. The first event is a guest 
speaker, Vivienne Beisel, BA, LLB, LLM, who will be speaking to our students about 
her experience as an Adjudicator with the Indian Residential School Settlement 
Process. In February, we are planning a field trip to attend First-Nations court in 
downtown Kamloops, with a lunch afterward. We have one other guest speaker 
proposed but have not confirmed atten-
dance or dates yet. 

If you would like to become more  
involved, please find us on Facebook 
- TRU ILSA, or speak to any of our  
executive members. 

Pictured from left to right: Laurel Sleigh, Charlotte 
Munroe, Grand Chief Perry Bellegarde, Dustin Gagnon, 
Kateri Koster.

The ALF would like to  
congratulate the following two 
appointments to the Provincial 
Court of British Columbia:

On December 7, 2015, Judge 
Alexander Wolf was sworn in as 

a Provincial Court Judge and assigned 
to the OCJ Region. Judge Wolf has legal 
experience in Canada, India, the Phil-
ippines and Fiji. Since receiving his 
law degree from Dalhousie University 
in 1993, he has been called to the bar 
in Ontario, Yukon, Northwest Territo-
ries, B.C. and Fiji. Mr. Wolf has gained 
expertise as a Crown Prosecutor, 
defence counsel, poverty lawyer, legal 
aid lawyer and sole practitioner. His 
legal career includes residential school 
cases for the Justice Department and 
management of the Vancouver Aborig-
inal Law Centre, which deals with Ab-
original, family and poverty law issues. 
Since 2004, he has concentrated on his 
private practice in North Vancouver.

On August 8, 2016, Judge Karen 
Whonnock was sworn in as a  

Provincial Court Judge and assigned 
to the Northern Region with resident 
Chambers situated in Williams Lake, 
BC.  Judge Whonnock received her law 
degree from the University of Toron-
to in 1999, a Master’s in law from 
Osgoode Hall at York University in 
2003 and is currently a candidate for 
a doctorate in social sciences at Royal 
Roads University. A member of the 
Wet’suwet’en First Nations, she has 
been an associate judge of the Colville 
Tribal Court, has worked for the Legal 
Services Society and has been a sole 
practitioner in Terrace. She has  
published on Indigenous women, mat-
rimonial real property and aboriginal 
courts.

https://www.facebook.com/TRU-ILSA-894162920634559
https://www.facebook.com/TRU-ILSA-894162920634559
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University of Victoria's Indigenous Law Students' Association (ILSA) Update
Reconciliation
By James Henry

Every year since 1996, the University of Victoria’s Faculty of Law runs an Aboriginal Aware-
ness Camp. This year, for the first time, the camp took place in Homalco just outside of 

Campbell River. Wei Wai Kai and Wei Wai Kum both participated in assisting the first-years’ 
journey to discovering and engaging with Indigenous law. This experience is meant to ground 
the first-year students learning in Indigenous legal issues while humanizing the experience for 
them. AbCamp is completely student organized with backing from the faculty. 

This year UVic suffered a loss when the Spindle Whorl carved by Charles Elliott was stolen ear-
lier this summer. Thankfully, it was later recovered. With reconciliation on the Faculty’s mind, 
in mid-October, they held a ceremony to reaffirm the Spindle Whorl’s place and the place of 
Indigenous legal orders within the law school.

UBC Indigenous Law Students' Association - Update 
By Crystal Brown

The University of British Columbia (UBC) Indigenous Law Students’ Association (ILSA) maintains 
a vital role at the Peter A. Allard School of Law at UBC, providing a community for Indigenous and 

non-Indigenous law students who wish to come together and share in educational and social activities 
such as beading workshops and drumming circles.  ILSA seeks to develop Indigenous awareness, both  
at UBC and in the greater community through annual initiatives such as the Sisters in Spirit Vigil,  
Indigenous Awareness Week, the ILSA Golf Tourney and a Speaker Series event which offers topical 
themes and a balanced list of reputable guest speakers. 

ILSA also seeks to provide a forum for students who are interested in Aboriginal Law to share and gain knowledge about  
Aboriginal legal issues, both on a practical and theoretical level.

In addition, ILSA also holds various fundraising initiatives throughout the year, such as bakes sales, ILSA merchandise sales, 
as well as our most recent fundraising initiative, the “ILSA meat draw.” The funds raised at these events help ILSA to hold its 
various events, support its student membership, as well as donating much of the proceeds to the Downtown Eastside Women’s 
Centre. 

ILSA Executive
Co-Presidents: Crystal Brown & Steph Willsey
Treasurer: Sasha Platz
Secretary: Dawn Johnson
3L Representative: Craig Empson
2L Representative: Paige Gardner
1L Representative: Julia Thielmann
ALSS Indigenous Director of Student Affairs: Alexandra Scott

Picture from left to right: Julia Thielmann, Dawn Johnson, Sasha Platz, 
Crystal Brown, Alexandra Scott.
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Welcome to the 2016 – 2017 ALF Executive

Chair
Tina Dion
tina@tinadionlaw.com

Member at Large
Nicole Iaci 
niaci4@hotmail.com

Policy & Communications  Officer
Danielle Mercredi
danielle.mercredi@tribunal.gc.ca

Vice-Chair
Isabel Jackson
isabel.jackson@justice.gc.ca

TRU Student Representative
Dustin C. Gagnon
dustingagnon104@hotmail.com

UBC Allard Hall Representative 
Monika Wilson
monika_brandice_wilson@hotmail.com

Member at Large 
Mark Stevens
markcstevens22@gmail.com

Member at Large
Christopher Gall
cgall@mnbc.ca

UVic Student Representative 
James Henry
jdhenry@uvic.ca

Secretary
Nicole Bresser
nicole@dgwlaw.ca
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LSBC Truth and Reconciliation 
Symposium: Transforming the 
Law from a tool of Assimilation
into a tool of Reconciliation
Pan Pacific Hotel, Vancouver, BC Nov. 23, 2017

Tina L. Dion, QC

Barrister & Solicitor 

Tsawwassen, BC 

E&O are mine

Acknowledge we are on the unceded territory of the Coast Salish People: The Musqueam, Squamish and Tsleil Waututh Peoples

What is Reconciliation…

• “Reconciliation is about forging and maintaining 
respectful relationships. There are no shortcuts.“

• “Reconciliation requires deliberate, thoughtful 
and sustained action.”

• “Reconciliation is not an Aboriginal problem – it 
involves all of us.”

• "It's up to society to step up and take the actions 
that are needed.“ 

– Justice Murray Sinclair 

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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For those who say, get over it

My answer has always been: Why can't you 
always remember this?" Sinclair said.

"Because this is about memorializing those 
people who have been the victims of a great 
wrong. Why don't you tell the United States to 
'get over' 9/11? Why don't you tell this country 
to 'get over' all the veterans who died in the 
Second World War, instead of honouring them 
once a year?"

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

We are Equally as Important…

"Rid yourselves of those racist attitudes, the 
discriminatory attitudes, those images of indigenous 
peoples as being substandard and pagan and savage. Rid 
yourself of those racial stereotypes of Indians and 
indigenous people being dumb and lazy and drunk and on 
welfare. Rid yourself of those things so new things can 
come in ... respect for our languages, our customs and 
our traditions, that we are equally as important as human 
beings." — Assembly of First Nations National Chief Perry 
Bellegarde, urging Canadians to "make space" in their 
hearts for Aboriginal Peoples as a step on the road 
towards reconciliation.

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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We Will Talk About 

Supporting Indigenous or Aboriginal Lawyers: 

• Recruitment, Retention and Advancement of 
them in the profession 

• Creating Space for their Participation in Legal 
Organizational Governance 

Addressing Discriminatory Barriers Facing Aboriginal Students and 
Lawyers, LSBC, April 2000  (34 recommendations from law school to the 
Judiciary)

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Our challenge of Reconciliation

• Our task is to think about:

– What is the role of reconciliation for lawyers in BC

– What is the role of reconciliation for the LSBC

• So that we can:

– make recommendation to the LSBC as our 
regulator, and to our profession  

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Our Law. Our Tool. 

• Assimilate: 1. absorb (people) into a larger 
group, especially by causing a minority culture 
to acquire the characteristics of the majority 
culture. 2. absorbed into the body, mind or 
larger group.

• Reconcile: harmonize, make compatible.

• Reconciliation: An act or an instance of 
reconciling. 

• Canadian Oxford Dictionary, 2nd ed., 2004.

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Our Overview 

• The law regulates society 

• The law is drafted, based on policy informed 
by current day norms and standards

• Who drafts it, based on whose norms and 
standards

• We read, interpret, apply and argue our sides 
of the law – and who ultimately decides ‐
Judges

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Our Overview 

• Shifts in society, shifts the law, practice and 
regulation 

• Regulation of the legal profession comes from:

– Government statute and regulations (gov’t policy, 
case law, and or external forces (i.e., advocacy))

– Flows down to law schools, regulatory bodies and 
service providers 

– Applied mostly by lawyers as decision‐makers 

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Law Society as Regulator  

Fulfils statutory requirements with bylaws, 
rules and policies created by them 

Governing Body – Benchers (incl. Lay benchers)

Various Committees / Task Forces

Individuals (as agent or subject)

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Our Canada. Our Truth.

• Starts with acknowledgement that Indigenous 
Nations were here on these lands and waters 
before European arrival

– S. 35 of the Constitution Act, 1982.

• Gaping hole in most of society’s actual 
understanding is the history of Indigenous 
Peoples: life, culture, community and legal 
norms and traditions: impact of colonialism

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Our Canada. Our Truth.

• Most important for our profession, is 
understanding how the law, as a tool of 
assimilation:

– broke down individuals, families, communities 
and Aboriginal legal and governance systems

–marginalized Aboriginal People and 
communities

–was/is reflected in institutional practises

And excluded Aboriginal participation as agent 

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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First Nations of Canada

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

First Nations in BC 

• Almost no historical treaties, except:
– Douglas Treaties (1850‐1854) covers parts of  
southern Vancouver Island – 14 First Nations ‐
inter alia, …fish as formerly, [no land]

– Treaty 8 extended into northeast corner of 
Province

• Virtually all unceded land, Aboriginal title 
claims over most of the Province 

• Modern Treaties underway 

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Early Statutes 

• 1850 ‐ among the earliest statutes passed in 
relation to Indians, and protection of their lands; 
first references to Indians and any person inter‐
married with them

• 1867 ‐ BNA Act, s. 91 – division of power ‐ federal  
ss.24 Indians, and Lands reserved for the Indians

• 1868 ‐ first statute to define an Indian person

• 1876 ‐ statutes consolidated into the Indian Act

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Early Statutes 

• 1876‐1921‐ Any Indianwho has resided for five 
years continuously in a foreign country ceases to 
be a member of their band 

• 1876‐1961 ‐ Re enfranchisement, one example:

– Upon his admission to “degree of Doctor of Medicine 
or to any other degree by any University of Learning” 
or who may be “admitted into the practice of law as 
an Advocate, a Barrister, Counsellor, Solicitor or 
Attorney to be a Notary Public”, or who may enter the 
Holy Order” 

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Early Statutes 

• 1885‐1951 ‐ Outlaw of ceremonies – for instance, 
potlach (Indigenous Traditional Legal – recognized 
today)

• 1927‐1950 ‐ Prohibition of anyone (Aboriginal or 
otherwise) from soliciting funds for Aboriginal 
legal claims without special licence from the 
Superintendent General. This amendment 
granted the government control over the ability 
of Aboriginals to pursue land claims

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

The Right to Vote 

• 1949 ‐ Provincial right to vote extended to 
Aboriginal persons  

• 1960 ‐ Federal right to vote extended to status 
Indians

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Truth and Reconciliation Commission

• 1820’s ‐ earliest residential school opened

– New France: 1620‐1680 – schools operated

• 1860 – BC first school opened

• 1880’s – federal government fully embraced 
model 

• 1931 – peak of 80 schools

• 1996 – last of schools to close 

• 139 schools nationally 
"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Truth and Reconciliation Commission

• 1920> ‐ compulsory attendance 

• 1960’s ‐ highest enrolment with over 90 schools 
operating 

• estimated: 
• 150,000 First Nations, Inuit and Metis children 

attended 

• 6000 deaths 

• 80,000 former students still living 

• inter‐generational consequences         94 Calls to 
Action

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Recognition of the Impacts

• “…as commissioners we have concluded that cultural 
genocide is probably the best description of what went on 
here. But more importantly, if anybody tried to do this 
today, they would easily be subject to prosecution under 
the genocide convention," Sinclair told Evan Solomon of 
CBC Radio's The House.

• "The evidence is mounting that the government did try to 
eliminate the culture and language of indigenous people 
for well over a hundred years. And they did it by forcibly 
removing children from their families and placing them 
within institutions that were cultural indoctrination 
centres.

• "That appears to us to fall within the definition of genocide 
under the UN convention," Sinclair said.

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Recognition of Impacts… 

• Chief Justice, Beverley McLachlin, SCC:

“…The most glaring blemish in the Canadian 
historic record relates to our treatment of the 
First Nations that lived here at the time of 
colonization. An initial period of cooperative 
inter‐reliance grounded in norms of equality and 
mutual dependence…”

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Recognition of Impacts… 

“…was supplanted  in the nineteenth century by 
the ethos  of exclusion and cultural annihilation.  

Early laws forbade treaty Indians from leaving 
allocated reservations. Starvation and disease 
were rampant. Indians were denied the right to 
vote. Religious and social traditions, …”

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Recognition of Impacts… 

“…like the Potlach and Sun Dance, were 
outlawed. Children were taken away from 
parents and sent away to residential schools, 
where they were forbidden to speak their 
languages, forced to wear white man’s clothing, 

forced to observe Christian religious practice, 
and not infrequently, subjected to sexual 
abuse.” 

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Recognition of Impacts… 

“The objective was to “take the Indian out of the 
child”, and thus to solve what John A. 
MacDonald referred to as the “Indian problem”. 
“Indianness” was not to be tolerated, rather it 
must be eliminated. 

In the buzz‐word of the day, assimilation; in the 
language of the 21st century; cultural genocide.”

Reconciling Unity and Diversity in the Modern Era: Tolerance and Intolerance, Address at Aga Khan Museum, 
Toronto, May 15, 2015

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Recognition of Impacts …

2016 President of the LSBC, David Crossin, QC, 
now Mr. Justice Crossin of the BCSC ‐ address to 
June 2016 call ceremony, he couldn’t leave the 
stage, he said, without asking those about to 
join the profession to acknowledge and confront 
what he termed “one of the most profound 
justice issues of our lifetime.”

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Recognition of Impacts …

“That is, the human despair of our many First 
Nations communities left in the wake of the regime 
of residential schools,” he said. “Our justice system 
failed our indigenous community. I ask for your 
help, in the years to come, in redeeming our justice 
system in this regard.” He said this would not 
happen without the full engagement of the 
judiciary and the young lawyers of the future.
By Gary Mason, Globe and Mail, June 17, 2016.

https://www.theglobeandmail.com/news/british‐columbia/my‐son‐was‐called‐to‐the‐bar‐i‐hope‐he‐remembers‐
lawyers‐are‐people‐too/article30513676/

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

The First Male Aboriginal Lawyers in 
BC

• The late Judge Alfred Scow (April 10, 1927 – Feb. 
26, 2013) Kwicksutaineuk‐ah‐kwa‐mish First 
Nation (Gilford Island) on Vancouver Island

• 1961 ‐ UBC Law Graduate (recall statutory 
enfranchisement upon admission to the Bar)

• 1962 ‐ First to be Called to the Bar

• 1971‐1992 ‐ First Provincial Court Judge 

• Numerous awards: CM, OBC, LL.D ’97…

– Other males graduates followed in the 1970’s

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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The First Female Aboriginal Lawyers in 
BC

Uvic
Debra Mearns (1980), called 1981
Judith Sayers (1981), called 1983 

UBC 
Vina Starr ‐ UBC Law (1984), called 1987
Karen Shirley ‐ UBC Law (1985), called 1986

First in Canada, 1976 ‐ Ontario

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Legal Practitioners 

2016: 405 Aboriginal Lawyers ‐ 219 women, 189 
men
‐ Practicing: 368 
‐ Non–practising: 29
‐ Retired: 8

2016: 11,688 Lawyers ‐ 4574 women, 7094 men
‐ Practicing: 11,688
‐ Non‐practicing: 1585
‐ Retired: 2626

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Indigenous Practitioners 

Indigenous lawyers practice as:

– lawyers and partners in law firms

– owners of their own firms

– as Federal or Provincial Crown lawyers 

– in‐house with FN community or non‐legal 
organizations 

QC’s ‐ 4 women (incl. Fed. Min. of Justice), 3 men (1 
retired)
For Indigenous People, now just reaching 2nd generation as lawyers 

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Indigenous Judges / Justices  

– Judges of the Provincial Court (approx. 150)
• 1 late 

• 2 retired

• 1 elevated

• 3 current (1999, 2015, 2016 (female))

– BCSC Justices (approx. 108)
• 1 First Nation male (PCBC,2013, elevated in 2017)

• 1 Metis female (2010)

– BCCA Justices (statute requires CJ, plus 14, but with 
supernumerary, 15 plus) 

• 0 Aboriginal Justices 

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Advancement (in Practice)

• Indigenous Lawyers are not well represented:

– in medium to large general practice law firms

– as Crown Counsel

– in most firms that work almost exclusively or 
exclusively for First Nations 

– as Benchers at the LSBC 

– as Judges or Justices (on 2 Benches), or at all on 
the BCCA 

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Legal Organizational Governance  

The Law Society of BC ‐ founded 1869, incorporated 
in 1884

– 25 elected benchers from among the profession yearly
– 1 Aboriginal bencher
– up to 6 non‐lawyers appointed as lay benchers (3 per 
year since 1988, 6 as of 1998)

– Aboriginal lay benchers appointed in 29 years
1 female (1999‐2001)
2 male (2002‐2010, 2016‐)

‐ ALF invited as a regular guest to Benchers meetings   
(2016, commenced 2017)

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Legal Organizational Governance 

CBA – founded in 1896, incorporated in 1921

• CBABC – permanent secretariat 1969

• CBABC 10‐member Executive Committee 

– 2017 ‐ establishment of a permanent seat for the 
Aboriginal Lawyers Forum (chair, or designate)

• Provincial Council: 8 counties, 46 elected 
members 

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Legal Organizational Governance 

• Aboriginal Lawyers Forum (only one in Canada):
– Established 10 years ago, but formal CBABC Forum 
in 2010

– mandate: increase the stature and influence of 
Aboriginal lawyers in the legal profession 

• Annual events: law retreats (6), Holiday Banquet (8), NAD online 
reception (10)

• Annual awards: $500 award 1 per 3 law schools, 1 for individual or firm

– of 150+ members, more than 75% are Aboriginal 
(but not all CBABC members)

– 2017 / 2018 10‐strong Executive Committee 

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Legal Organizational Governance 

2017 CBABC Executive Committee created space 
for ALF representatives on:

• BarTalk Editorial Committee (Indigenous 
Matters column)

• Government Relations Committee 

• Advisory Committee to Judicial Council of BC 

• Provincial Council ‐ 2 Aboriginal lawyers 
elected in Westminster and Vancouver 
counties

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Legal Organizational Governance 

LSS – est. by LSS Act, 1979 ‐ Provides legal 
services to low income clients 

• 9 member Board of Governors: Current Chair, 
Celeste Haldane (Musqueam), 5 other 
Aboriginal Governors previously 

• (Indigenous Legal Services Manager (formerly, Aboriginal Legal Services), 
established in 2007)

– 23,022 client referrals to lawyers in 2015/2016:

• 29% were Aboriginal clients

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Legal Organizational Governance

Continuing Legal Education Society of BC

• est. in 1979, to meet present and future 
educational needs of the legal profession of 
BC

• 20 Board of Governors, appointed by 

– UBC, Uvic, LSBC and CBABC 

• 2 previous Aboriginal Board of Governors 

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Legal Organizational Governance 

The Law Foundation of BC, est. in 1969 

• distributes interest on clients’ funds held in 
lawyers pooled trust accounts

• 18‐member Board of Governors
– 12 members from LSBC / Judiciary – Benchers 

– 2 members from LSBC – CBABC 

– 3 non‐lawyers – A‐G 

• 2016 – 2 Indigenous members, 2017 – 1 (with 
others previously)

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Implementation of TRC Calls to Action 

• Law Society of BC
– Truth and Reconciliation Advisory Committee established 
by the Benchers, 2016 (co‐chair is Indigenous)

• CBABC 
– Truth and Reconciliation Working Group established to 
make recommendations to the Executive, 2016 (chair is 
Indigenous)

• CLEBC 
– TRC Task Force established, 2016  (chair is Indigenous)
– TRC Task Force Reconciliation Action Plan 2017

• TLFBC 
– TRC Implementation Plan, 2016 (oversight by Policy and 
Planning committee)

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Possible Recommendations to LSBC
“Nothing about us without us”, A. Walkem, 1996 Call

• consult wider with the Indigenous Bar, 
including regional representation 

• examine whether, and to what degree, the 34 
recommendations set out Addressing 
Discriminatory Barriers Facing Aboriginal 
Students and Lawyers, LSBC, April 2000, have 
been implemented 

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Possible Recommendations to LSBC 
“Nothing about us without us”, A. Walkem, 1996 Call

• in consultation with the T and R Advisory 
Committee, where Aboriginal students or 
lawyers are touched by regulation, Aboriginal 
practitioners ought to be decision‐makers to 
it:

• Articling admissions

• PLTC (review work underway)

• Credentials Committee

• Discipline Committee

• Etcetera – see Summary of LSBC committees document

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Possible Recommendations to LSBC 
“Nothing about us without us”, A. Walkem, 1996 Call

• in consultation with the T and R Advisory 
Committee, review LSBC committees, sub‐
committees and task forces to determine 
where Aboriginal participation can be 
established or increased 

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Possible Recommendations to LSBC 
“Nothing about us, without us”, A. Walkem, 1996 Call

• establish a permanent Aboriginal lay bencher 
position

• establish at least one permanent Aboriginal 
bencher position with candidates from pool of 
Aboriginal lawyers, voted on by others in the 
pool, without county requirement

• others?

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call

Questions to Ask Professionally 

• How many Indigenous lawyers or judges do I 
know? 

• How does my practice relate to Indigenous 
Peoples?

• Does my firm / workplace employ Indigenous 
lawyers, if not, why not? 

• If in criminal practice, do I do justice to cases 
such as Gladue, Ipeelee, and others?

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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Our Take‐Away 

Late Alfred Scow: “Canadians are fair‐minded 
people, give them the facts and they will decide 
for themselves.” 

1. Acknowledge Aboriginal People / students/ 
Lawyers  

2. Get more facts (read the TRC Exec. Summary 
/Report)

3. Decide how to approach it differently 

"I am tired of speaking to power when no 
one listens and without truth there will be 
no reconciliation", B. Buckman, 1994 Call
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1. JD Program, Faculty of Law, University of Victoria: 2000-2016 

2. JD Program, Allard School of Law, UBC: 2007-2016 
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Please note: In addition to admission and graduation rates, law schools have also had to focus on 

culturally appropriate student support, which includes connecting with local Indigenous 

communities, and ensuing that law schools address the needs of legal practice in the Indigenous 

contexts. 



 

JD Program, University of Victoria: 2000-2016 

Aboriginal Student JD numbers, based on self-identification: 

Year Applications Offers Registrants 

2000 29 9 3 

2001 37 13 3 

2002 30 13 9 

2003 30 10 9 

2004 34 11 8 

2005 31 14 8 (+1 Reg) 

2006 37 11 8 

2007 33 15 10 

2008 31 11 4 (+1 Reg) 

2009 27 16 7 (+3 Reg) 

2010 43 Na 8 

2011 37 Na 8 

2012 26 9 3 

2013 41 19 6 (+1 Reg) 

2014 33 20 7 (+1 Reg) 

2015 32 18 9 

2016 29 18 8 (+1 Reg) 

2017       

Reg = Admitted Regular category //  na = not available 

 



JD Program, Allard School of Law, UBC: 2007-2016

2007 30 17 5 2007 58.5% 32.5%

2008 40 28 15 2008 69.9% 54.1%

2009 29 19 10 2009 69.0% 54.0%

2010 49 32 20 2010 64.3% 63.4%

2011 49 31 19 2011 61.9% 61.8%

2012 33 19 12 2012 57.8% 63.4%

2013 47 34 20 2013 72.6% 59.7%

2014 58 34 20 2014 59.8% 58.8%

2015 44 29 22 2015 66.8% 74.6%

2016 55 37 18 2016 67.6% 49.6%

Average 43 28 16 average 64.6% 57.6%

* percentage: offers / applications

** percentage: enrolments / offers

Indigenous

Acceptance Rate* Take-up Rate** 
Indigenous

Applications Offers Enrolments
Indigenous Indigenous Indigenous



 
 

TRU Faculty of Law Data on Indigenous Students 
 
 
Data generated as of November 2017 
 
Indigenous Law Students  
 
2011-12: data on application numbers unavailable, 5 admitted 
2012-13: 6 applications, 2 admitted 
2013-14: 4 applications, 2 admitted, 3 graduates 
2014-15: 7 applications, 5 admitted, 3 graduates 
2015-16: 8 applications, 2 admitted, 2 graduates 
2016-17: 16 applications, 4 admitted, 5 graduates 
2017-18: 20 applications, 5 admitted 
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Melissa A. Louie, Kahahxstahlas 
Morgan & Associates

OVERVIEW

This brief presentation will cover the following topics:

1. Context
2. What is the Declaration
3. Overview of the Declaration
4. Canada’s Evolving Approach 
5. Canada’s Constitution and Constitutional Obligations 
6. Role of International Law and Instruments in the 

Domestic Context
7. Implementation – Real and Potential Actions 
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2

Context
 In 2010 the Honourable Rosalie Abella examined international developments on 

human rights, observing that “in many ways we are at a crossroads in human rights 
justice… and the choices we make will determine that not only how history will judge 
us, but also what kind of world we will have.” (see: Hon. Rosalie Abella, "International Law and 
Human Rights: The Power and the Pity" (2010) 55 McGill L.J. 871 
http://www.lawjournal.mcgill.ca/userfiles/other/4334042-Abella.pdf)

 Justice Abella also reflected on the important distinction between civil liberties and 
human rights, noting that "Civil liberties is about treating everyone the same; 
human rights is about acknowledging people's differences so that they can be 
treated as equals" and provided three important conclusions:
 indifference is injustice's incubator;
 it's not what you stand for, it's what you stand up for; and
 we must never forget how the world looks to those who are vulnerable.

 Justice Abella’s comments and conclusions are an instructive lens through which we 
can begin to examine the historical and contemporary developments respecting the 
rights of Indigenous Peoples in Canada and internationally.

2

Context

… “reconciliation” is about establishing and maintaining a mutually 
respectful relationship between Aboriginal and non-Aboriginal peoples 
in this country. In order for that to happen, there has to be awareness 
of the past, acknowledgement of the harm that has been inflicted, 
atonement for the causes, and action to change behaviour* 

 What does reconciliation look like to you? 
 Is it reflected in your approach to the practice of law? 

(*Truth and Reconciliation Commission of Canada, What We Have Learned: Principles of Truth and 
Reconciliation, 2015, at 113)

3
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Context

 Indigenous Peoples seek resolution of issues and attempt to advance the 
path of reconciliation through domestic mechanisms that may include 
negotiation of treaties, various agreements and other constructive 
arrangements with the Crown, and in some instances seeking remedies 
through litigation.

 Increasingly, Indigenous Peoples are also turning to international 
mechanisms such as various UN bodies/groups: the UN Committee on 
the Elimination of Racial Discrimination (CERD); the UN Permanent 
Forum on Indigenous Issues (UNPFII); the Expert Mechanism on the 
Rights of Indigenous Peoples (EMRIP); and the UN Special Rapporteur 
on the Rights of Indigenous Peoples. 

4

Context

 In seeking action, resolution and reconciliation through 
international bodies, mechanisms and laws, Indigenous 
Peoples are also incorporating international tools and 
instruments into approaches, strategies and 
submissions.
 Such tools include the United Nations Declaration on the Rights 

of Indigenous Peoples (the Declaration).

 The question must move beyond whether we 
should, to how we can incorporate the Declaration 
into the work of the Canadian legal system and 
into the body of domestic jurisprudence.

5
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What is the Declaration?
 The Declaration is the most comprehensive, 

universal international human rights instrument 
affirming collective and individual Indigenous 
Peoples rights.

 It contains 46 articles that elaborate on the 
economic, social, cultural, political, spiritual and 
environmental rights of Indigenous peoples. 
Fundamental matters such as retribution and 
restitution of historical injustices are also 
addressed. 

 It sets out minimum standards for the “survival, dignity 
and well-being” of Indigenous peoples and builds on 
existing human rights standards, many of which 
represent established, legally-binding obligations of 
States, and applies these standards to the specific 
needs and circumstances of Indigenous peoples.

6

Overview of the Declaration

 The Declaration represents a principled framework for 
justice and reconciliation. 

 It does not provide for special or new Indigenous human 
rights.

 The standards in the Declaration are intended to be 
interpreted in accordance with the principles of democracy, 
respect for human rights, equality, non-discrimination, 
good governance and good faith. (See: UN Declaration, art. 46(3))

7
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Overview of the Declaration

Contextual Elaboration & Balancing of Human Rights and Principles:

 It is a contextualized elaboration of human rights and principles 
relating to the historical, cultural and social circumstances of 
Indigenous Peoples. 

 Critical to interpret articles in the context of the whole Declaration.

 It does not provide for absolute rights as reflected through the Preamble and 
Article 46, which suggest a need for balancing of rights.

For more information: Human Rights Council, Report of the Special Rapporteur on the situation of human rights and fundamental 
freedoms of indigenous people, S. James Anaya, UN Doc. A/HRC/9/9 (11 August 2008), para. 86 (Conclusions). See also: Human 
Rights Council (EMRIP), Access to justice in the promotion and protection of the rights of indigenous peoples: Study by the Expert 
Mechanism on the Rights of Indigenous Peoples, UN Doc. A/HRC/27/65 (7 August 2014), Annex – Expert Mechanism Advice No. 6 
(2014), para. 1

8

Canada’s Evolving Approach
 In 2007 Canada voted against adoption of the 

Declaration, both at the Human Rights Council in 
Geneva and at the U.N. General Assembly, citing 
various concerns. For example, 

 accepting the Declaration would undermine Canada’s political 
autonomy and would raise constitutional challenges; 

 the articles affirming Indigenous Peoples’ right to self-
determination, particularly in the context of land disputes and 
natural resource extraction and FPIC; and

 the Declaration may have the potential to override existing 
human rights obligations.

9
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Canada’s Evolving Approach
November 12, 2010: 

 “Today, Canada joins other countries in supporting the United Nations Declaration on the 
Rights of Indigenous Peoples. In doing so, Canada reaffirms its commitment to promoting 
and protecting the rights of Indigenous peoples at home and abroad…

 The Declaration is an aspirational document which speaks to the individual and collective 
rights of Indigenous peoples, taking into account their specific cultural, social and 
economic circumstances. Although the Declaration is a non-legally binding document that 
does not reflect customary international law nor change Canadian laws…We are now 
confident that Canada can interpret the principles expressed in the Declaration in a 
manner that is consistent with our Constitution and legal framework.” 

*For more information see: http://www.aadnc-aandc.gc.ca/eng/1309374239861/1309374546142

10

Canada’s Evolving Approach 
Response to Canada’s expressed concerns:
 Approximately 101 Canadian lawyers and legal experts prepared an 

open letter, suggesting that the Canadian government’s claims were 
“misleading,” and lacked credible legal rationale. (For more information: 
http://nationtalk.ca/story/open-letter-un-declaration-on-the-rights-of-indigenous-peoples-canada-needs-to-

implement-this-new-human-rights-instrument)

 A number of human rights organizations, including Amnesty 
International, condemned the government’s position, highlighting 
that the Declaration outlines minimum human rights standards and 
complements and elaborates on existing rights, rather than 
overriding them.

11
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Canada’s Evolving Approach

2015 federal election and new government: 

 In all of his Ministerial Mandate letters, Prime Minister 
Justin Trudeau stated:

“No relationship is more important to me and to Canada 
than the one with Indigenous Peoples. It is time for a 
renewed, nation-to-nation relationship with Indigenous 
Peoples, based on recognition of rights, respect, co-
operation, and partnership.”

For more information: http://pm.gc.ca/eng/ministerial-mandate-letters
12

Canada’s Evolving Approach 

I [Prime Minister of Canada] expect you to work with your colleagues and through 
established legislative, regulatory, and Cabinet processes to deliver on your top 
priorities:

To support the work of reconciliation, and continue the necessary process of 
truth telling and healing, work with provinces and territories, and with First 
Nations, the Métis Nation, and Inuit, to implement recommendations of the 
Truth and Reconciliation Commission, starting with the implementation of the 
United Nations Declaration on the Rights of Indigenous Peoples (emphasis 
added)

(For more information: Minister of Indigenous and Northern Affairs Mandate letter 
from Prime Minister Justin Trudeau, November 2015)

13



8

Canada’s Evolving Approach 

 In 2016 Minister Carolyn Bennett commented that, “By adopting 
and implementing the Declaration, … we are breathing life into 
Section 35 and recognizing it now as a full box of rights for 
Indigenous peoples in Canada. … [O]ur constitutional obligations 
serve to fulfil all of the principles of the declaration, including “free, 
prior and informed consent.” (Minister of Indigenous and Northern Affairs (Carolyn 
Bennett), Speech delivered at the United Nations Permanent Forum on Indigenous Issues, New York, 
May 10, 2016)

 In 2017 the Federal Principles for Reconciliation provide: “The 
Government will fulfil its commitment to implementing the UN 
Declaration through the review of laws and policies, as well as other 
collaborative initiatives and actions.” (http://www.justice.gc.ca/eng/csj-
sjc/principles-eng.pdf)

14

Canada’s Constitution and Constitutional Obligations

 A constitution ... is drafted with an eye to the future ... capable 
of growth and development over time to meet new social, 
political and historical realities often unimagined by its framers. 
(Hunter v. Southam Inc., [1984] 2 S.C.R. 145 at 155). 

 Any attempt at a "frozen concepts" approach to interpretation is 
inconsistent with the most fundamental principles of Canadian 
constitutional interpretation, that our Constitution is a living tree, 
evolving to address modern realities. (Reference re Same-Sex Marriage, 
[2004] 3 S.C.R. 698, para. 22)

15



9

Canada’s Constitution and Constitutional Obligations

Aboriginal rights from the beginning have been shaped by 
international concepts. … Canada, as a respected 
member of the international community, cannot ignore … 
new international norms …  Whether we like it or not, 
aboriginal rights are an international matter.

(Right Honourable Beverley McLachlin, P.C. Chief Justice of Canada, “Aboriginal 
Rights: International Perspectives”, Order of Canada Luncheon, Canadian Club of 
Vancouver, Vancouver, British Columbia, February 8, 2002) 

16

Canada’s Constitution and Constitutional Obligations

Legal Status 

… even though the Declaration itself is not legally binding in the same 
way that a treaty is, the Declaration reflects legal commitments that are 
related to the [United Nations] Charter, other treaty commitments and 
customary international law. The Declaration … is grounded in 
fundamental human rights principles such as non-discrimination, self-
determination and cultural integrity …

(General Assembly, Situation of human rights and fundamental freedoms of indigenous people: Note by the 

Secretary-General, Interim report of the Special Rapporteur on the situation of human rights and fundamental 

freedoms of indigenous people, UN Doc. A/65/264 (August 9, 2010), para. 62)

17
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Role of International Law and Instruments in the Domestic Context

In Reference re Public Service Employee Relations Act 
(Alta.), Chief Justice Dickson emphasized the 
interpretive value of international declarations:

The various sources of international human rights law -
declarations, covenants, conventions, judicial and quasi-judicial 
decisions of international tribunals, customary norms - must, in 
my opinion, be relevant and persuasive sources for 
interpretation of the Charter's provisions.

See: Reference re Public Service Employee Relations Act (Alberta), [1987] 1 
S.C.R. 313, at 348 and R. v. Sharpe, [2001] 1 S.C.R. 45, at paras. 175, 178). 

18

Role of International Law and Instruments in the Domestic Context

 It is a well-established principle of statutory interpretation 
that legislation will be presumed to conform to international 
law. … courts will strive to avoid constructions of domestic 
law pursuant to which the state would be in violation of its 
international obligations, unless the wording of the statute 
clearly compels that result. (R. v. Hape, [2007] 2 S.C.R. 292, para. 53) 

 In 2012 Canada acknowledged to the UN CERD that, 
"Canadian courts could consult international law and tools 
when interpreting Canadian laws, including the Constitution.” 

(For more information: summary record of 1242nd meeting on 23 February 2012, UN Doc. 
CERD/C/SR.2142 (2 March 2012), para. 39. See also: First Nations Child and Family Caring Society of 
Canada v. Canada (Attorney General), 2012 FC 445, aff'd 2013 FCA 75, para. 353.)

19
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Implementation – Real and Potential Actions
 The Declaration provides guidance to governments, serves as a 

roadmap for all to better understand the rights of Indigenous peoples, 
and is a powerful tool in advocacy for the rights of Indigenous peoples 
before courts and tribunals.

 Implementation – Social: educational institutions, human rights 
agencies/PTOs, NGOs, religious groups, unions and media all have a 
role in implementation.

 Legal & Negotiations: the Declaration as a tool to guide litigation and 
negotiation, reinforce positions in Indigenous rights and title cases.

 Implementation – Political: incorporate the principles into laws and 
policies (both Indigenous and non-Indigenous governments).

20

Implementation – Real and Potential Actions

TRC Call to Action #50 – Space for Indigenous Laws

50. In keeping with the United Nations Declaration on the Rights of 
Indigenous Peoples, we call upon the federal government, in 
collaboration with Aboriginal organizations, to fund the 
establishment of Indigenous law institutes for the development, use, 
and understanding of Indigenous laws and access to justice in 
accordance with the unique cultures of Aboriginal peoples in Canada.

21
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Implementation – Real and Potential Actions

Existing Federal laws and policies consistent with 
the Declaration:

 Canada is currently undertaking a review of its laws and 
policies; part of its work is to ensure consistency with the 
Declaration (see: Federal Principles for Reconciliation).

 States and the Courts can rely upon the Declaration in 
interpreting Indigenous rights and State obligations 
internationally and domestically, including s. 35 of the 
Constitution Act, 1982.

22

Implementation – Real and Potential Actions

New Federal Legislation:

 International instruments such as the Declaration do not automatically become 
Canadian law, nor is such an instrument to be constrained by or manipulated to 
fit within the Canadian legal framework.

 Federal legislation would govern rights and duties and may not affect provincial 
rights and duties without provincial consent.

 In April 2016 NDP MP Romeo Saganash introduced a private members bill, now 
known as Bill C-262, which is essentially a Bill to ensure the harmonization of 
Canadian laws with the Declaration. 

 This Bill goes to second reading in the House of Commons on December 4, 
2017 and would require the development of a federal action plan to implement 
the Declaration (consistent with TRC Call to Action #44). 

23
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Implementation – Real and Potential Actions

Courts:

 Even without Federal legislation, Courts may take the 
Declaration into account when interpreting Canada’s 
domestic legal obligations.

 In cases argued before the courts we are seeing 
incorporation of the Declaration, with courts making 
statements that values and principles of the Declaration 
should inform an interpretation of Canada’s duties to 
Aboriginal peoples (e.g. Taku River Tlingit v. Canada – YKSC 2016; Nunatukavut
Community Council v. Canada – FCTD 2015).

24

Cheh cheh hah thetch.
(Thank you)

Melissa Louie, Lawyer
Morgan & Associates

www.morganandassociates.ca
Email: melissa@morganandassociates.ca

Tel: 604.925.3850
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4.8.1 

WORKING TOWARDS RECONCILIATION BY UPHOLDING THE 
LAW OF THE LAND 

As Trish Monture points out, “every oppression that has been foisted upon Aboriginal people in 
the history of Canada has been implemented through [colonial law].” This includes child welfare 
apprehension, residential schools, the outlawing of our sacred ceremonies, the prohibitions against 
both voting and hiring lawyers, the impact of the criminal justice system, and [the taking of land 
and resources].  “Law is not the answer. [Law] is the problem.”1  

When it comes to matters of law, legal training and the practice of law carry both privilege and 
responsibilities. The public looks to us for leadership and information; it counts on us to tell the 
truth and dispel lies. When it comes to reconciliation, lawyers have unique responsibilities and the 
TRC's Recommendations 27, 28, 29 and 50 are particularly instructive.  

27. We call upon the Federation of Law Societies of Canada to ensure that 
lawyers receive appropriate cultural competency training, which includes the 
history and legacy of residential schools, the United Nations Declaration on the 
Rights of Indigenous Peoples, Treaties and Aboriginal rights, Indigenous law, and 
Aboriginal–Crown relations. This will require skills-based training in intercultural 
competency, conflict resolution, human rights, and anti-racism. 

28. We call upon law schools in Canada to require all law students to take a 
course in Aboriginal people and the law, which includes the history and legacy of 
residential schools, the United Nations Declaration on the Rights of Indigenous 
Peoples, Treaties and Aboriginal rights, Indigenous law, and Aboriginal–Crown 
relations. This will require skills-based training in intercultural competency, 
conflict resolution, human rights, and anti-racism. 

29. In keeping with the United Nations Declaration on the Rights of 
Indigenous Peoples, we call upon the federal government, in collaboration with 
Aboriginal organizations, to fund the establishment of Indigenous law institutes 
for the development, use, and understanding of Indigenous laws and access to 
justice in accordance with the unique cultures of Aboriginal peoples in Canada. 

50.  Equity for Aboriginal People in the Legal System: In keeping with the 
United Nations Declaration on the Rights of Indigenous Peoples we call upon the 
federal government, in collaboration with Aboriginal organizations, to fund the 
establishment of Indigenous law institutes for the development, use, and Truth and 
Reconciliation Commission of Canada understanding of Indigenous laws and 
access to justice in accordance with the unique cultures of Aboriginal peoples in 
Canada. 

These recommendations urge us to recognize that Indigenous Law is law, to commit to the multi-
juridical potential of Canada’s legal system,  and to consider how to step into our responsibility to 
promote and work for deeper systemic change through the promotion and implementation of 
Indigenous Law.  

                                                      
1 Patricia Monture-Angus. Thunder in My Soul: A Mohawk Woman Speaks. (Halifax: Fernwood 

Publishing, 1995). 



4.8.2 

In this short paper and in our break-out group, I want to focus on the advancement of Indigenous 
legal systems as a tool for decentering and dismantling a colonial legal regime that has been used as a 
tool to oppress Indigenous peoples. 

When I say “advancing Indigenous legal systems and perspectives,” I don't mean merely absorbing 
Indigenous law into the common law system.  The current doctrine of Aboriginal and Treaty rights 
has evolved to recognize the existence of Indigenous Legal Orders, but this recognition, as Larry 
Chartrand points out, is common law dependent.  “The common law may take notice of Gitskan 
legal principles regarding land use and management or take notice of Cree law regarding child 
adoption, however, it’s the common law that will decide whether these Indigenous 'customs' will 
have the force of law in Canada and to what extent.” If they are recognized as having legal force, 
they do so by being absorbed as part of the body of Canadian common law. “Absorbed Indigenous 
law is obviously not Indigenous peoples’ law, but English/Canadian common law.” Mere 
recognition of Indigenous law through the common law is somewhat like “using the master's tools 
to dismantle the master's  house” and only gets us part way to reconciliation. Indigenization of law 
goes beyond mere recognition in common law.  

This idea is a huge shift in legal thinking. Like telling the emperor he’s naked, it challenges uncritical 
understandings of Aboriginal law doctrine because it asserts that the Eurocentric common law is 
not the only valid legal tradition in Canada.  

Indigenizing the law means system-wide recognition of Indigenous Legal Orders, where these 
orders are seen as legitimate sources of law within a plural legal society and where this legitimacy is 
endorsed by Canadian society and the Euro-law dominated governing institutions of this society. 
Accepting that Canada is a multi-juridical state and going beyond the goal of absorbing Indigenous 
law into the common law means Indigenous Legal Orders stand on their own independent 
authority, separate but equal in status to common and civil law.  

Indigenizing the law changes the paternalistic and hierarchical relationship because it means 
colonial powers no longer have the exclusive right to define and decide the issues.2 In this way, 
Indigenizing the law contributes to “equality of justice, internal empowerment of Indigenous 
peoples at the community level, and the healing of collective colonial trauma.”3  

How can we contribute to the reformation of  law?  

One theory is that social change happens first at an individual level and then moves outwards 
through relationships of  family, community, the land, the planet, part of  a nested system, like 
ripples in a pond. Likewise, reconciliation starts with self, moves to our relationships, our 
organizations, places of work, law schools, and the  legal system itself. As more people participate 
in understanding and applying Indigenous norms, the potential exists for the widening of our 
interpretive legal communities and the improvement of each legal tradition.4 

                                                      
2 See  also John Borrows, Canada's Indigenous Constitution, University of Toronto Press, (2010 ) re the 

doctrine of reception (not incorporating Indigenous knowledge), a fiction that continues to erase 
Indigenous legal systems as a source of law in Canada. “Non-recognition has created a legal hierarchy 
which has generated an incorrect and impoverished view of the law . . . a structure built on an unstable 
base,” 11-15. 

3 Also Borrows, Canada's Indigenous Constitution, 220-221. 

4 Borrows, 10. 



4.8.3 

In “Truth-Telling 150" my colleagues and I discuss the individual and collective actions our 
organization, West Coast Environmental Law, is taking to consider and implement   the TRC’s 94 
Calls to Action. We've also stepped up to the specific challenges to law firms set out in JFK’s Law 
Reconciliation Plan  to “critically examine our practices and assess whether we are advancing 
Indigenous legal systems and perspectives.” “ReconciliAction” is also illustrated through our work 
product and methods.  

Revitalizing Indigenous Law for Land, Air and Water (“RELAW”) is a project of West Coast 
Environmental Law (“WCEL”) and the Indigenous Law Research Unit ("ILRU") at the University 
of Victoria, Faculty of Law. Our first RELAW cohort began in 2016, and included six Indigenous 
partners from around the province. Since then, together with the Secwepemc (Shuswap Nation 
Tribal Council), St’át’imc, Fort Nelson, Tsilhqo’tin, Tsawout and Gitga’at peoples, we’ve 
researched Indigenous laws, begun drafting written summaries of their legal principles related to 
environmental governance, and guided community deliberation about how these principles should 
be applied on the ground. Each RELAW project is based upon the people’s own laws and decision-
making processes. 

ILRU and WCEL share the fundamental belief that Indigenous law is law, that Indigenous laws are 
part of living Indigenous Legal Orders, and that Indigenous law can and should be used on the 
ground today. We understand the process of articulating, revitalizing and applying Indigenous law 
to be collaborative and deliberative, and we are committed to deepening community-based capacity 
to engage in this process. RELAW is a capacity building initiative that provides training and legal 
resources for community-based Indigenous law researchers and facilitators. 

In recognition of the deep connections of Indigenous peoples to the lands and waters of their 
territories and their right and responsibility to manage them according to their respective laws and 
governance systems, this training opportunity has a particular focus on aspects of Indigenous Legal 
Orders related to lands and resource management. Participants gain skills and knowledge to assist 
their people in the process of revitalizing and applying Indigenous law to contemporary 
environmental problems and proactive land and resource management. To get a flavor for our 
work, you can view a short (8-minute) film RELAW: Living Indigenous Laws.  

As the project lead for RELAW, I often consider the importance of our work – especially over this 
past summer, as many us became acutely aware of the reality of climate change, feeling the effects of 
wildfires in BC, hearing about the floods in Asia and the destruction from hurricanes Harvey and 
Irma, and seeing the effects on people, animals, fish, trees.  

In our RELAW work, we're reminded how Indigenous Legal Orders generally respect animals and 
the natural world, and encourage humans to act on these responsibilities.  

The values embedded in Indigenous Legal Orders have relevance in today's world. As we 
experience the realities of climate change and reflect upon the ways humans have been treating the 
planet as a means of getting rich (or taking without regard for the consequences), I sometimes 
worry about the complexity of the environmental and social problems we're all facing. Indigenous 
Legal Orders offer perspectives and alternate tools for solving complex problems.  

Sometimes I ponder about what  the planet would be like if we all, along with government and 
industry, took Indigenous law seriously?  Or, as Gitga’at RELAW researcher La’goot says, “if we 
were to acknowledge our connection to the plants, animals, and spiritual beings we don’t see on a 

https://www.wcel.org/resources/environmental-law-alert/truth-telling-150-our-reflections-reconciliaction
http://www.trc.ca/websites/trcinstitution/File/2015/Findings/Calls_to_Action_English2.pdf
http://www.trc.ca/websites/trcinstitution/File/2015/Findings/Calls_to_Action_English2.pdf
http://jfklaw.wpengine.com/wp-content/uploads/2016/09/Reconciliation-Action-Plan-1.pdf
http://jfklaw.wpengine.com/wp-content/uploads/2016/09/Reconciliation-Action-Plan-1.pdf
http://www.uvic.ca/law/about/indigenous/indigenouslawresearchunit/
https://www.youtube.com/watch?time_continue=5&v=3Q8zkz25Rj8


4.8.4 

daily basis?”5 Our hope for RELAW is that the project helps to bring back those connections.  One 
of the tasks of RELAW is changing public discourse (through public education, production and 
publication of materials, through praxis, leadership and expertise) and creating a paradigmatic shift 
with a growing body of legal practitioners with expertise in this area. In this way, our work 
promotes the resurgence of Indigenous laws and the advancement of legal, social, and 
environmental justice for Indigenous peoples. 

As my WCEL colleagues point out in their article, “Indigenous Legal Traditions and the Future of 
Environmental Governance in Canada,” in the [current] vacuum left by federal environmental 
deregulation, living Indigenous laws continue to govern and protect the environment. Indigenous 
legal traditions provide concrete solutions to contemporary environmental [and other] problems. 
Indigenous laws speak to both the present and future needs of all Canadians offering ways of 
thinking about complex problems.6 

When it comes to reconciliation there’s lots work to do and it’s not just up to Indigenous people to 
do this work. In her article,”Learning from Bear-Walker,” lawyer Hannah Askew describes her 
personal perspective as a non-Indigenous Canadian learning Anishinaabe law at 
Neyaashiinigmiing.7  Hanna's experience was both holistic and profound, but also rigorous.  

Lawyers, law professors and judges all have important roles to take on in the transformation of 
Canadian law to include Indigenous Legal Orders. In his article, “Law Schools and the Future of 
Indigenous Law in Canada,” Jeremy Webber acknowledges the responsibility of law schools;  
Estella (Charleson) White describes why Indigenous law should inform reconciliation efforts; 8 and 
in “The Duty to Learn: Taking Account of Indigenous Legal Orders in Practice,” the Honourable 
Chief Justice Finch argues that the honour of the Crown demands that all legal professionals have a 
“duty to learn” about Indigenous legal orders.9  

To be sure, there's lots of work to do and Indigenous people can't do it alone.  

I'm blessed with colleagues-- legally trained moral actors-- who are willing and able to accept their 
response-ability to challenge colonial hegemony by continuously doing the hard work of learning.  

I'm hopeful when I hear young lawyers like my colleague, Georgia, who says 

We take care of what we love and we love what we know. As a lawyer, I have an 
ethical obligation to learn and uphold the laws of this land, which include 
Indigenous laws that predate colonization. I am committed to learning from the 
Indigenous laws in the territories that I live and work on, to upholding these laws 
in my work and personal life, and to sharing what I learn with those around me. 

                                                      
5 La'goot (aka Spencer Greening) in RELAW: Living Indigenous Laws. 

6 Jessica Clogg, Hannah Askew, Eugene Kung, Gavin Smith, “Indigenous Legal Traditions and the Future 
of Environmental Governance in Canada,” Journal of Environmental Law and Practice, (2016), 227.  

7 Hannah Askew, “Learning from Bear-Walker: Indigenous Legal Orders and Intercultural Legal 
Education in Canadian Law Schools,” 33 Windsor Y.B. Access Just. 29 (2016). 

8 Estella White, “Making Space for Indigenous Law,” http://jfklaw.ca/making-space-for-indigenous-law/. 

9 Justice Lance SG Finch, “The Duty to Learn: Taking Account of Indigenous Legal Orders in Practice,” 
presented at the “Indigenous Legal Orders and the Common Law” BC CLE, (Vancouver November 
2012) at 7, online: British Columbia Continuing Legal Education 
<http://www.cle.bc.ca/onlinestore/productdetails.aspx?cid=648> [Finch, “The Duty to Learn”].  

https://www.wcel.org/publication/indigenous-legal-traditions-and-future-environmental-governance-in-canada
https://www.wcel.org/publication/indigenous-legal-traditions-and-future-environmental-governance-in-canada
https://ojs.uwindsor.ca/ojs/leddy/index.php/WYAJ/article/viewFile/4808/4032
http://www.slaw.ca/2015/08/04/the-law-schools-and-the-future-of-indigenous-law-in-canada/
http://www.slaw.ca/2015/08/04/the-law-schools-and-the-future-of-indigenous-law-in-canada/
https://www.youtube.com/watch?time_continue=5&v=3Q8zkz25Rj8
http://jfklaw.ca/making-space-for-indigenous-law/


4.8.5 

My hope is that through conversation all of us can learn to love more deeply the 
land and the other beings we share it with, including each other.10 

I'm reminded of one of my Danuxda relatives, Gee-ah-Ka, who said with delight as he witnessed a 
Bighouse ceremony he'd never seen before, “Every time I come, I learn something!” Gee-ah-Kah 
was acknowledging he was learning from the young people in the community who were enacting 
Indigenous (Kwakwaka'waxw) law by conducting a ceremony.  

Globally, these are tough times and the planet needs each of us to do our best work. We all need to 
continue learning, growing, and sharing our gifts. 

No holding back.  
 

 

 
 

 

 

                                                      
10  Georgia Lloyd-Smith quoted in M. Matilpi, “Truth-Telling 150: Our Reflections on ReconciliAction,” 

(2017). 
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Co‐existence of Indigenous and 
Canadian laws

Indigenous approaches to 
resolving legal issues
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Theory of Change
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West Coast Environmental Law

What is a Contemporary 
Indigenous Legal Instrument? 

Examples: 
– Land Use Plans
–Marine Spatial Plans
– Environmental Assessment Standards & 
Procedures

– Forestry, Mining, Water etc. codes
– Treaties
–Declarations/Orders
–Permitting Systems
–Reasons for Decision
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https://www.youtube.com/watch?v=3Q8zkz25Rj8



5

Offerings…

How can we as legally trained people 
advance Indigenous legal systems? 

Maxine Matilpi 
604‐684‐7378 ext 226
mmatilpi@wcel.org

There’s lots of 
work to do, 
and Indigenous 
people can’t 
do it alone. 
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