CRIMJI 4.99B

FAILURE OF COUNSEL TO CROSS-EXAMINE A WITNESS CALLED
BY THE OPPOSING PARTY (THE RULE IN BROWNE v. DUNN)

TNELOAUCTION evviietieetieeteeeie ettt ettt e e e et e e teeetveeteeeteeeaseeeseeesseeaseeeseeesseenseenseeeans [§4.99B.1]
Failure of Counsel to Cross-Examine Opposing Party’s Witness

Before Arguing that the Witness Was Untruthful ......cccccoveviininininnniiinees [§4.99B.2]
Failure of Counsel to Cross-Examine Opposing Party’s Witness

Despite Calling Evidence Contradicting the Witness ........c.coceeveevecreneennecnennen [§4.99B.3]

INTRODUCTION [§4.998B.1]

User Note: It is not always necessary to give this Instruction.l

1. During the course of this trial, [A CROWN/DEFENCE WITNESS] gave evidence
about [E.G., THE ACCUSED’S ACTIVITIES ON THE DAY IN QUESTION]. Defence/Crown

counsel did not cross-examine (him/her) on this evidence. However,
[DEFENCE/CROWN COUNSEL]:

User Note: Read subparagraph (A) and/or (B), as the circumstances require:

(A) suggested to you in (his/her) closing address that [THE wITNESS] was not
telling you the truth about [E.G., THE ACCUSED’S ACTIVITIES ON THE DAY IN
QUESTION].

and/or

(B) called [THE wiTNESS], who contradicted [THE CROWN/DEFENCE WITNESS]
concerning [E.G., THE ACCUSED’S ACTIVITIES ON THE DAY IN QUESTION].

2. In these circumstances | must give you a special instruction about:

User Note: Read either subparagraph (A) or (B) as the circumstances require:

(A) the importance you should give to the suggestions of [COUNSEL'S]
remarks that [THE wiTNESS] was untruthful in this area of (his/her)
testimony.

or
(B) the weight you should give to the evidence of [THE wITNESS] and [THE

CONTRADICTION WITNESS] with respect to their evidence concerning [E.G.,
THE ACCUSED’S ACTIVITIES ON THE DAY IN QUESTION].
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FAILURE OF COUNSEL TO CROSS-EXAMINE OPPOSING PARTY’S WITNESS
BEFORE ARGUING THAT THE WITNESS WAS UNTRUTHFUL [§4.99B.2]

3.

Before arguing to you that [THE WITNESS'S] evidence about [E.G., THE ACCUSED’S
ACTIVITIES ON THE DAY IN QUESTION] was not worthy of belief, as a matter of fair-
ness, [COUNSEL] should have cross-examined [THE WITNESS] about that matter.
If [counseL] had questioned [THE WITNESS] on that matter, it is possible that
(he/she) could have answered the challenge to (his/her) credibility made by
[cOuNsEL]. As a result, (you should pay no attention to the attack on that wit-
ness’s credibility/you may take this failure to cross-examine [THE WITNESS]
into account in assessing how much you will believe of that witness’s
evidence and what weight you give to (his/her) evidence concerning this
matter).

FAILURE OF COUNSEL TO CROSS-EXAMINE OPPOSING WITNESS DESPITE
CALLING EVIDENCE CONTRADICTING THAT WITNESS [§4.99B.3]

4,

[counsEL] did not cross-examine [THE WITNESS] about [E.G., THE ACCUSED'S
ACTIVITIES ON THE DAY IN QUESTION]. However, (he/she) did introduce evidence
from [ANOTHER WITNESS HE/SHE CALLED] concerning that same matter, and that
evidence contradicted the evidence of [THE wITNESS] on the subject. Counsel
should have cross-examined [THE WITNESS] about the matter. If [THE SECOND
WITNESS'S] version of those events had been put to [THE WITNESS] on cross-
examination, it is possible that (he/she) could have explained any
contradictions. You may take this failure to cross-examine [THE WITNESS] into
account when assessing the credibility of both witnesses and the weight you
give to (his/her) evidence concerning this matter.2
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NOTES

(1) This Instruction finds its origin in the decision in Browne v. Dunn, [1894] 6 R. 67 at 70 (H.L.).
That was a civil case in which the Court said:

. it seems to me to be absolutely essential to the proper conduct of a cause, where it
is intended to suggest that a witness is not speaking the truth on a particular point, to
direct his attention to the fact by some question put in cross-examination showing
that the imputation is intended to be made, and not take his evidence and pass it by as
a matter altogether unchallenged, and then when it is impossible for him to explain,
as perhaps he might have been able to do if such questions had been put to him, the
circumstances which it is suggested indicate that the story he tells ought not to be
believed, to argue that he is a witness unworthy of credit. My lords, I have always
understood that if you intend to impeach a witness you are bound, whilst he is in the
box, to give him an opportunity of making an explanation which is open to him.

Browne v. Dunn dealt with situations where counsel fails to cross-examine a witness called by the
opposing party on a particular point and later argued to the trier of fact that the witness was un-
worthy of credit. Canadian courts adopted that rule as part of our criminal law, but did not
confine it to circumstances in which counsel fails to cross-examine an opponent’s witness on a
particular issue testified to in chief, and then argues before the jury that the Crown witness “was
not speaking the truth”. Canadian case law extends the rule to include circumstances in which
counsel fails to cross-examine an opponent’s witness on a particular issue, and then attempts to
impeach the witness on that issue by calling evidence contradicting the evidence of the witness.
(See R. v. Podolski, 2018 BCCA 96, 360 C.C.C. (3d) 1.) In either case, the jury may take the
breach of the rule into consideration when assessing his or her cred1b1l1ty and the contradictory
evidence offered by the defence witness.

The rule is intended to ensure fairness to the witness, the parties, and the trier of fact: Podolsk: at
para. 174. It applies to both the Crown and the defence: Phipson on Evidence, 13th ed. (Sweet &
Maxwell, 1982) at p. 806, paras. 33 to 69.

With respect to the consequences of impeaching a witness without first cross-examining the wit-
ness on the specific point, Watt J.A. stated in R. v. Quansah, 2015 ONCA 237, 1323 C.C.C. (3d)
191, 19 C.R. (7th) 33, leave to appeal refused 2016 CanLlII 61675 (SCC):

[79] Failure to cross-examine a witness at all or on a specific issue tends to support an
inference that the opposing party accepts the witness’s evidence in its entirety or at
least on the specific point. Such implied acceptance disentitles the opposing party to
challenge it later or, in a closing speech, to invite the jury to disbelieve it: R. v. Hart
(1932), 23 Cr. App. R. 202 (Ct. Crim. App.), at pp. 206-207; R. v. Fenlon (1980), 71
Cr. App. R. 307 (C.A.), at pp. 313-314.

In practice, these rather draconian consequences for the failure to cross-examine are rarely
imposed. While in some circumstances a judge might instruct a jury to pay no attention to
counsel’s attack on the witness’s credibility, the jury is more commonly told that they can take
the failure to cross-examine into account in assessing the credibility of the witness.

In R. v. Lyttle, 2004 SCC 5, 180 C.C.C. (3d) 476, 17 C.R. (6th) 1, the Court wrote:

[64] The rule in Browne v. Dunn requires counsel to give notice to those witnesses
whom the cross-examiner intends later to impeach.

[65] The rule although designed to provide fairness to witnesses and the parties, is not
fixed. The extent of its application is within the discretion of the trial judge, after tak-
ing into account all the circumstances of the case. ... In any event, the foregoing rule
in Browne v. Dunn remains a sound principle of general apphcanon though irrelevant
to the issue before the trial judge.

In R. v. Letourneau (1994), 87 C.C.C. (3d) 481 at 522 (B.C.C.A.), the Court said:

It is generally speaking the duty of cross-examining counsel to put to the witness all
significant matters which the opposing party seeks to contradict. This is sometimes
known as the rule in Browne v. Dunn (1893), 6 R. 67: see McWilliams, Canadian
Criminal Evidence, 3rd ed., para. 37: 10300 (Aurora, Ont. Canada Law Book-1992). It
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is accepted that the failure to cross-examine in this regard is a matter or weight for the
trier of fact: see R. v. Dyck, [1970] 2 C.C.C. 283, 8 C.R.N.S. 191, 70 W.W.R. 449
(B.C.C.A.), and R. v. Mackinnon (1992), 72 C.C.C. (3d) 113, 23 W.A.C. 302, 16
W.C.B. (2d) 86 (B.C.C.A.).

In the case at bar it was open to the learned trial judge to invite the jury to consider
how this failure to cross-examine impacted on the weight they were to accord
Tremblay’s evidence. ...

In R. v. Paris (2000), 150 C.C.C. (3d) 162 (Ont. C.A.), the court said:

[22] Where a witness is not cross-examined on matters which are of significance to
the facts in issue, and the opposing party then leads evidence which contradicts that
witness on those issues, the trier of fact may take the failure to cross-examine into
consideration in assessing the credibility of that witness and the contradictory evi-
dence offered by the opposing party. The effect of the failure to challenge a witness’s
version of events on significant matters that are later contradicted in evidence offered
by the opposing party is not controlled by a hard and fast legal rule, but depends on
the circumstances of each case... .

[29] Finally, in holding that the instruction was appropriate, I do not suggest that it
was mandatory. In any trial, there are many factors which can potentially affect the
credibility of witnesses. A trial judge is not obliged to refer to each and every one.
Trial judges are given considerable latitude in deciding how best to assist juries in
assessing the credibility of witnesses.

In R. v. Carter, 2005 BCCA 381, 199 C.C.C. (3d) 74, 32 C.R. (6th) 1, the Court adopted
R. v. Paris, supra, and, in partlcular noted that it is the failure to cross-examine on central fea-
tures of the evidence of a witness, or significant matters, that brings the rule into play, and not
the failure to put details of incidents to a witness.

The rule in Browne v. Dunn was subjected to detailed consideration by WattJ.A. in
R. v. Quansah, supra. The principles identified by Watt J.A. in Quansah were succinctly summa-
rized in R. v. Zvolensky, 2017 ONCA 273, 352 C.C.C. (3d) 217:

[134] The rule in Browne v. Dunn (1893), 6 R. 67 (H.L.), addresses the problem where
a witness is contradicted by other testimony, but where opposing counsel have not
put the alternate version of events to that witness in cross-examination.

[135] The application of the rule was discussed by Watt J.A. in R. v. Quansah, 2015
ONCA 237, 125 O.R. (3d) 81, leave to appeal to S.C.C. refused, [2016] S.C.C.A.
No. 203. I extract the following principles from that discussion:

e The decision as to whether there was a breach of the rule, and if so what the
remedy should be, depends on the circumstances of each case and attracts
substantial deference: paras. 80, 118.

® Counsel need not confront the witness with every scrap of contradictory
evidence, but should do so on matters of substance that a witness has not
had an opportunity to explain: para. 81.

* In some cases, it is apparent that the cross-examining counsel does not
accept the witness’s version of events. “Where the confrontation is general,
known to the witness and the witness’s view on the contradictory matter is
apparent, there is no need for confrontation and no unfairness to the
witness in any failure to do so”: para. 82.

e “Where the subjects not touched in cross examination but later contradicted
are of little significance in the conduct of the case and resolution of critical
issues of fact, the failure to cross examine is likely to be of little significance
to an accused’s credibility”: para. 85.
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[136] Watt J.A. stated at para. 117 that the remedy for a violation of the rule in
Browne v. Dunn, if any, depends on many factors, including:

e The seriousness of the breach;

e The context of the breach;

® The timing of the objection;

e The position of the offending party;

® Any request to permit recall of a witness;

* The availability of the impugned witness for recall; and

e The adequacy of an instruction to explain the relevance of failure to cross-

examine.

For a full discussion of when the rule can be said to have been breached and what instruction is
appropriate when it is breached, see Podolski at paras. 164 to 177 and 178 to 192 respectively.

(@) R. . McNeill (2000), 144 C.C.C. (3d) 551, 33 C.R. (5th) 390 (Ont. C.A.):

[49] In those cases where it is impossible or highly impracticable to have the witness
recalled or where the trial judge otherwise determines that recall is inappropriate, it
should be left to the trial judge to decide whether a special instruction should be given
to the jury. If one is warranted, the jury should be told that in assessing the weight to
be given to the uncontradicted evidence, they may properly take into account the fact
that the opposing witness was not questioned about it. The jury should also be told
that they may take this into account in assessing the credibility of the opposing
witness.
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