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A. UNRESOLVED ISSUES [§3.27]

It is not clear whether it is now open to a plaintiff to present a simple
case for the return of money paid by mistake. B.M.P. Global Distribution
Inc. v. Bank of Nova Scotia, 2009 SCC 15, suggests that it is. But it does
not appear to have been suggested to the Supreme Court of Canada in
B.M.P. Global Distribution that the claim was “really” a claim for unjust
enrichment in which, according to Garland, the plaintiff must establish
the absence of a juristic reason for the enrichment by showing that none
of the established categories of juristic reason is present. It is certainly
open to the defendant to plead that the plaintiff advancing such a simple
pleading has mischaracterized the case and that it is in law a claim of
unjust enrichment. But could the defendant succeed in an application to
strike such a statement of claim? The question goes to the heart of the
disagreement between Mclnnes and McCamus, discussed at “Garland v.
Consumers’ Gas Formula” in this chapter, as to what Garland has
decided.

Similarly, in Barafield Realty Ltd. v. Just Energy (B.C.) Limited Partnership,
2015 BCCA 421, the court accepted that the plaintiff could advance a
claim for “money had and received” in respect of money paid to the
defendant under “practical compulsion”. “Money had and received” is
historical terminology used to characterize the common law claim to
recover an unjust enrichment. There is no obvious reason why the
Garland test would not apply, or why “practical compulsion” would be
required under the Garland test. The court did not address these
guestions in Bardfield. It noted and did not resolve equivalent difficulties
in International Longshore & Warehouse Union Local 502 v. Ford, 2016
BCCA 226 at paras. 23 to 25, where the court stated that “[i]t may be
that the facts of this case fit more comfortably in an unjust enrichment
analysis than money had and received”, but the trial judge had not
decided the case on the basis of unjust enrichment, nor had the parties
argued the appeal on that basis.

It is not clear how far a plaintiff seeking to plead consistently with the
Garland test must go in identifying and avoiding potential grounds of
justification within the established categories. In a case involving a claim
presented as one of unjust enrichment, Tysoe J. held in Pro-Sys
Consultants Ltd. v. Microsoft Corp., 2006 BCSC 1047, affirmed 2013 SCC
57, that the plaintiff was required to plead that contracts seeming to
justify the enrichment were void (at para. 75). Tysoe J. said that the
presence of the contracts was common ground between the parties.
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IV. UNJUST ENRICHMENT IN A
CONTRACTUAL CONTEXT [§3.28]

Contracts are a primary means by which wealth is transferred from one
party to another. Unjust enrichment reverses unbargained transfers of
wealth, that is, transfers that are not mandated by a valid contract. That
leaves considerable room for debate at the margins: where there is
doubt as to what the contract requires, or as to the validity or legality of
the contract. There are also issues as to transfers made in the context of
an anticipated contract.

« THEFUNDAMENTAL RULE: CONTRACTUAL ALLOCATIONS OF
BENEFITS AND BURDENS
SHOULD NOT BE DISTURBED [§3.29]

In Garland v. Consumers’ Gas Co., 2004 SCC 25 lacobucci J. stated that
the established categories of juristic reason “include a contract” (at para.
44). In Pacific National Investments Ltd. v. Victoria (City), 2004 SCC 75,
Binnie J. summarized Garland and stated that the established categories
include “the existence of a contract” (para. 23). The Alberta Court of
Appeal stated in Harris v. Nugent, 1996 ABCA 388 at para. 40, leave to
appeal refused [1997] S.C.C.A. No. 77 (QL):

Where the parties have occupied the field with contracts,
the courts should be slow to find a gap to fill with unjust
enrichment.

See also Kosaka v. Chan, 2009 BCCA 467 at paras. 16 to 18.

General language of this sort conceals an important question. Is a claim
in unjust enrichment excluded by the mere existence of a valid contract
providing for the wealth transfer at hand, or must one investigate the
terms of the contract with a view to assessing the reasonable
expectations of the parties in the circumstances? The rule that
contractual allocations of benefits and burdens should not be disturbed
is fundamental. Unjust enrichment is not a tool for the avoidance of
contracts in the interests of achieving more “just” results. In principle,
however, the fundamental policy that contractual allocations of risk and
reward should be respected points in the direction of a careful analysis
of the contractual terms to see what has been agreed, and on what basis
(S. Waddams, “The Relation Between Contract and Unjust Enrichment”
in Re-examining Contract and Unjust Enrichment: Anglo-Canadian
Perspectives, P. Giliker (Ed.) (Martinus Nijhoff, 2007) at 17-19; M.
Mclnnes, “Unjust Factors, Juristic Reasons and Contracts in Anglo-
Canadian Law” in Re-examining Contract and Unjust Enrichment: Anglo-
Canadian Perspectives at 31-33). This principled approach was adopted
in Noh v. Plaza 88 Developments Ltd., 2011 BCCA 461 at paras. 64 to 72,
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where Kirkpatrick J.A. asked whether the services provided by the
plaintiff to the defendant fell outside the scope of a fee agreement, and
allowed the plaintiff’s claim after concluding that the fee agreement did
not govern.

* ILLEGAL CONTRACT [§3.30]

Leading Canadian cases have involved illegal contracts. Deglman v.
Guaranty Trust Co. of Canada, [1954] SCR 725, 1954 CanLIl 2 (SCC),
involved an oral agreement that was invalidated by the Statute of Frauds.
That was a benign illegality. Garland v. Consumers’ Gas Co., 2004 SCC 25
involved criminality, that is, a late payment charge constituting “interest”
payable at a criminal rate, contrary to s. 347 of the Criminal Code. These
cases demonstrate the availability of the claim in unjust enrichment
where the contract has failed. In Garland (as in other criminal interest
rate cases), only a part of the contract was invalidated and only the
benefits conferred under that part of the contract were recoverable.

It is important to examine the legislation and understand the public policy
underlying the statutory illegality. There is an obvious problem if the
statute invalidating the contract was legislation for the protection of a
class of persons including the plaintiff or the defendant. If the statute
intends the plaintiff’s protection (Kiriri Cotton Co. Ltd. v. Dewani, [1959]
UKPC 27), the plaintiff ought to recover. But recovery is less certain if the
statute is for the protection of the defendant (illegality as a defence is
discussed at “lllegality” in this chapter). For example, there are special
rules governing the recovery of benefits conferred under contracts with
infants (Infants Act, R.S.B.C. 1996, c. 223, s. 20).

»  FRUSTRATED CONTRACT [§3.31]

A contract may be frustrated by the occurrence of an event wholly outside
the reasonable expectations of the parties. Early in the development of
the modern doctrine of unjust enrichment, it was recognized that unjust
enrichment sometimes justifies the recovery of benefits conferred under a
contract that has been frustrated (Fibrosa Spolka Akcyjna v. Fairbairn
Lawson Combe Barbour Ltd., [1942] UKHL 4 at 135). In British Columbia,
the determination of the recovery is now governed by the Frustrated
Contract Act, R.S.B.C. 1996, c. 166. Sections 5 and 6 provide, in part:

5 (1) In this section, “benefit” means something done in
the fulfillment of contractual obligations, whether or not
the person for whose benefit it was done received the
benefit.

(2) Subject to section 6, every party to a contract to which
this Act applies is entitled to restitution from the other
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party or parties to the contract for benefits created by the
party’s performance or part performance of the contract.

(4) If the circumstances giving rise to the frustration or
avoidance cause a total or partial loss in value of a benefit
to a party required to make restitution under subsection
(2), that loss must be apportioned equally between the
party required to make restitution and the party to whom
the restitution is required to be made.

6 (1) A person who has performed or partly performed a
contractual obligation is not entitled to restitution under
section 5 in respect of a loss in value, caused by the
circumstances giving rise to the frustration or avoidance, of
a benefit within the meaning of section 5 if there is

(a) a course of dealing between the parties to the
contract,

(b) a custom or a common understanding in the
trade, business or profession of the party so
performing, or

(c) animplied term of the contract,

to the effect that the party performing should bear the risk
of the loss in value.

The statute parallels common law unjust enrichment analysis but not
entirely; for example, in its imposition of an obligation on the defendant to
make restitution of benefits not actually received (s. 5(1) and (2)).
Compare Cassidy v. Canada Publishing Corp., 1989 CanlLIl 2864 (BC SC),
where this provision was given effect, with British Columbia (Ministry of
Crown Lands) v. Cressey Development Corp., 1992 CanLIl 8564 (BC SC),
where it was avoided. The statute also diverges in its imposition of a rule
of equal apportionment of losses (s. 5(4)). The statute presents
interpretive difficulties and has been criticized as “badly drafted and
haphazard”. It is an open question whether common law defences, such as
the defence of change of position, may be invoked to a claim for
restitution under the statute (see BP Exploration Co. (Libya) Ltd. v. Hunt
(No 2), [1979] 1 W.L.R. 783 (Q.B.), affirmed [1982] 1 All E.R. 925 (C.A.),
decided under the differently worded Law Reform (Frustrated Contracts)
Act, 1943).

* CONTRACT VITIATED BY MISTAKE [§3.32]

Professor Waddams suggests that the legal doctrines under which contracts
are vitiated by mistake and frustration are substantially the same; the only



THE CONTINUING LEGAL EDUCATION BC
SOCIETY OF BRITISH COLUMBIA

difference is that mistake involves a misapprehension as to something that
has already occurred, and frustration involves a misapprehension as to
something that has not yet occurred (The Law of Contracts, 6th ed. (Canada
Law Book, 2010), paras. 363—364). In either case, the consequence of a
sufficiently grave misapprehension is that the contract may be avoided and
transfers of wealth made under the contract may be reclaimed (subject, in
the case of frustration, to the provisions of the Frustrated Contract Act as
set out at “Frustrated Contract” in this chapter).

In the case of a payment not governed by a contract, not much of a mistake
is required. The mistake need only be sufficient, in the language of Garland,
to negate donative intent. It is important to bear in mind that more is
required in the contractual context, where the mistake must be of a nature
and magnitude sufficient to vitiate the contractual obligation (First City
Capital Ltd. v. British Columbia Building Corp., 1989 CanLIl 2868 (BC SC);
Terrien Bros. Construction Ltd. v. Delaurier, 2006 BCSC 1645, affirmed 2007
BCCA 623).

Where a plaintiff seeks to recover benefits conferred under a contract
vitiated by mistake, the plaintiff often frames the claim as an action for
rescission of the contract in which the recovery of the benefits is viewed as
a simple and automatic consequence of the setting aside of the contract.
This is an example of a claim based on unjust enrichment bearing an older,
historical label. Viewing the claim as one for unjust enrichment raises the
possibility that there may be defences to the claim that otherwise would
not be noticed.

* REPUDIATED CONTRACT AND FUNDAMENTAL BREACH
[§3.33]

Where one party to a contract repudiates and the other accepts the
repudiation, the contract is brought to an end. One party’s fundamental
breach is treated as a repudiation that may be accepted by the counter-
party, likewise bringing the contract to an end. When a contract is
terminated in this way, the question arises whether either party—
repudiator or acceptor—may recover benefits provided before the contract
was brought to an end.

One begins by asking whether granting relief would disrupt an agreed
allocation of risk and reward. The common examples are a deposit that was
intended for the recipient to keep, or a payment against the
contemporaneous performance of building obligations (Hyundai Heavy
Industries Co. Ltd. v. Papadopoulos, [1980] 1 W.L.R. 1129 (H.L.); Stocznia
Gdanska SA v. Latvian Shipping Co., [1998] UKHL 9).

If the allocation of risk under the contract will not be disrupted and the
contract has come to an end, then it might seem that the claim should
succeed. This is certainly the case where the claim is brought by an innocent
plaintiff who has not received any benefits under the contract (Lodder v.
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Slowey, [1904] A.C. 442 (N.Z.P.C.); Gettle Bros. Construction Co. Ltd. v.
Alwinsal Potash of Canada Ltd., 1969 CanlLll 659 (SK CA), affirmed without
reasons [1971] SCR 320, 1970 CanlLll 190 (SCC)). There is no obvious reason
why it should matter, in the context of a claim for unjust enrichment, who
terminated the contract. The implication is that the party in breach may
equally recover funds paid to an innocent recipient subject, of course, to the
recipient’s counter-claim for damages caused by the breach (Dies v. British
and International Mining and Finance Corp., [1939] 1 K.B. 724; Hirst v.
Moore (1954) 12 W.W.R. 609, [1955] 1 D.L.R. 514 (B.C.S.C.)). This is the
position advocated by Maddaugh and McCamus in The Law of Restitution at
19:300.

There is a body of authority suggesting that restitution is only available in
the case of a “total failure of consideration”, not where the plaintiff has
received benefits under the contract (Baltic Shipping Co. v. Dillon (1993),
176 C.L.R. 344 (Aus H.C.)). This view has been criticized (R. Goff and C.H.
Jones, The Law of Unjust Enrichment, 8th ed. (Sweet & Maxwell, 2011) at
paras. 12-16 to 12-31; Maddaugh & McCamus, The Law of Restitution at
19:200; S.M. Waddams, The Law of Contracts, 6th ed. (Canada Law Book,
2010) at para. 602. Recent British Columbia authority holds that “total
failure of consideration” is not required in Canada, at least where the
plaintiff is the innocent party (Bhullar v. Dhanani, 2008 BCSC 1202 at paras.
43 and 44; Topouzis v. Abboud, 2012 BCSC 228 at para. 190, affirmed 2012
BCCA 516). As above, it is not clear why it should make a difference if the
plaintiff was in breach.

Assuming that recovery is possible, there is an issue peculiar to this kind of
case when the plaintiff seeks recovery of the value of services provided, on a
quantum meruit. Should the services be valued having regard to what the
plaintiff would have received under the contract? The plaintiff may seek to
avoid the contract measure on the ground that the contract is no longer
relevant, especially if it proved unprofitable. This argument succeeded in the
controversial U.S. case of Boomer v. Muir (1933), 24 P 2d 570 (Cal. App.).
There the plaintiff contractor, building a dam, was delayed by the
defendant’s frequent defaults in supplying materials and preparing the site.
The plaintiff eventually quit the job, treated the contract as rescinded, and
recovered $258,000 on the basis of unjust enrichment in relation to services
valued at $20,000 under the contract. Dooling J. held that, “if the contract is
rescinded, the agreed prices are rescinded”. This has the air of an
unreasonable outcome, although it is worth keeping in mind (as the court
noted) that the $20,000 figure does not take into account the plaintiff’s
substantial claims for damages for delay under the contract if it were on
foot.

In Taylor v. Motability Finance Ltd., [2004] EWHC 2619 (Comm), the English
Court of Queen’s Bench doubted Boomer v. Muir. It suggested that, in
deciding any quantum meruit claim, regard must be had to the contract as a
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guide to the value put upon the services and to ensure justice between the
parties (at para. 26).

The true principle may be that the contract should be viewed as evidence,
not necessarily conclusive, of the value of the services to the parties. This is
the approach taken in the case of anticipated but unrealized contracts (Way
v. Latilla, [1937] 3 All E.R. 759 (H.L.)).



