BONDS AND SUBCONTRACTOR DEFAULT INSURANCE [§11.15]

changes to the bond form are arguably unnecessary in that the bond,
in its standard terms, obliges the surety to pay out essentially in the
same manner as cash or the proceeds of sale of a liened property. Some
changes may be advantageous to the lien claimant, but do not serve
the purpose of making the security, as much as possible, provide the
same degree of security as the original claim of lien on title. Moreover,
insisting on such changes can make it difficult or impossible for the
party seeking to post the security to do so, due to the reluctance of
bonding companies to approve changes to the form.

In any event, it is usual practice to deliver a copy of the proposed bond
to opposing counsel for approval as to form before the application.
It is also good practice to have the registry pre-approve the form of
the bond before having the application heard. An unexecuted form of
the bond is usually included in the order sought. Note that the court
registry may require the form of bond to be vetted by the registry
accounting section, if there is one, prior to approving the form of the
order.

See the Forms and Precedents section for:

e Lien Bond

C. POSTING SECURITY BY LIEN BOND [§11.15]

I. POSTING SECURITY BY APPLICATION UNDER SECTION 24 OF
THE BUILDERS LIEN ACT [§11.16]

Section 24 of the BLA permits owners and contractors (or anyone else
liable to pay on account of a contract or subcontract in connection with
an improvement on the land) to apply to have claims of lien cancelled
upon the posting of sufficient alternative security. The posting of
security is not in any way an admission of liability.

It is typically the general contractor who posts the security, because
the head contract often contains a clause requiring the removal of all
builders liens before the payment of monthly progress draws. Under
the former Act, it was common for the general contractor to obtain a
formal authorization from the owner to bring the application in the
owner’s name and to bear all of the attendant costs. Under the current
Act, this fiction is no longer required and contractors may now bring
these applications in their own name.
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[§11.16] BUILDERS LIENS PRACTICE MANUAL

Section 24 applications are discussed in chapter 6 (Loss or Discharge
of Lien). The following are a few points pertaining to lien bonds.

The registrar of the Supreme Court of British Columbia maintains
a list of acceptable bonding companies for providing security to
the court. It was once held that parties seeking to post lien bonds
should prove the financial resources of the surety (360090 B.C. Ltd.
v. Tham Demolition Ltd., 1994 CanLII 2082 (BC SC); Grand Pacific
Holdings Ltd. v. Progresswe Sheet Metals Ltd. (1993), 15 C.P.C. (3d)
398 (B.C.S.C. Master)). It is now the accepted view, however, that
where the surety issuing the bond is on the registrar’s official list, its
financial sufficiency should be accepted (Maple Resources Investments
Co. v. Plastic-Fab Ltd. (11 July 1994), Vancouver A942030 (B.C.S.C.
Master); Hoofer Investments Ltd. v. MPH Supply Ltd. (7 July 1997),
Vancouver A971777 (B.C.S.C. Master); IDL Projects Inc. v. M3 Steel
(Kamloops) Ltd., 2011 BCSC 1600).

In IDL Projects, the court recognized that it retains discretion under
s. 24 to refuse to allow a lien bond to be used as security for a lien,
and that discretion should be exercised when the individual merits of
the case warrant. The sole example that the court gave as to when a
lien bond might be inappropriate is when there is uncertainty about
the bonding company's financial stability. It is difficult to imagine
another appropriate consideration. The court expressly rejected the
proposition that the securing party should be forced to post cash to
give the lien claimant a tactical advantage.

Therefore, it appears that the theory advanced in certain previous
cases, such as Vector Projects Group Ltd. v. Decor 8 Painting, 2008
BCSC 1919, that cash should be considered the baseline against which
other securities should be compared, is inapplicable. In IDL Projects,
while explicitly considering the reasons in Vector Projects Group, the
court indicated that s. 24 does not require the applicant to provide
security in a form such as cash that is easier to realize upon than the lien
against the land and, further, a lien bond provides the claimant with
certain advantages over having a lien against the land.

This is a welcome development. There is no indication in s. 24 of
the BLA that cash as opposed to any other form of security should
be preferred. The BLA refers merely to “sufficient security” and lien
bonds have long been considered sufficient security for liens in this
jurisdiction and elsewhere. Lien bonds provide advantages to both
the party seeking to post security and the lien claimant. They allow
contract funds in a construction project to flow while providing good
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BONDS AND SUBCONTRACTOR DEFAULT INSURANCE [§11.17]

security. The proposition that the securing party should be required
to tie up its cash as security as an impetus to settle on terms favourable
to lien claimants (as argued unsuccessfully by the lien claimant in /DL
Projects) would tilt the balance too far towards lien claimants, absent
any statutory basis for so doing.

A further consideration is that cash posted as security pursuant to s. 24
may, in some circumstances, be attached by other creditors of the party
posting security: Mission Cree/e Mortgage Ltd. v. New Recreations
Ltd., 2012 BCSC 1931, affirmed 2014 BCCA 112. Since a lien bond is
the obligation of a third party to the original transaction, the bonding
company should normally remain liable on its bond notwithstanding
the claims of creditors of the party that posted the security, and
notwithstanding other proceedings likely to affect priorities, such
as insolvency proceedings. In that respect, from the lien claimant’s
perspective, the lien bond is not only better than a claim against the
land, it can be better than cash security also.

Given these advantages, lien bonds should certainly be considered
“sufficient security” for purposes of s. 24 of the BLA.

2. POSTING SECURITY BY AGREEMENT [§11.17]

Lien bonds may also be used when the parties agree to post security
with one counsel in trust in lieu of making the s. 24 application. The
form of the bond is usually altered to state that the principal and
the surety are jointly and severally bound to the named counsel, in
trust, instead of to the court registry. Consensual posting of security
is often used when the amount in dispute is small and the cost of a s.
24 application is unwarranted.

The terms of the agreement should be very clear and should provide
that:

(1) the security is posted in lieu of a payment into court under s. 24
of the BLA;

(2) the lien bond stands in the place of the lands as security for the
lien claims against the lands and the holdback;

(3) the posting does not add to or detract from any substantive rights
of the lien claimants, the owner, or the person posting the security;
and

(4) the lien bond will be held in trust until further agreement of all
parties or court order.
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[§11.18] BUILDERS LIENS PRACTICE MANUAL

Note, however, that the effect of posting security for a lien against the
holdback must now be considered in light of the decision in Metro-
Can Construction (TC) Ltd. v. Kingdom Langley Project Limited
Partnership, 2024 BCSC 462, affirmed (sub nom. Kingdom Langley

Project Limited Partnership v. WQC Mechanical Ltd.) 2025 BCCA
169 (for discussion of this case, see “Effect of Securing” in chapter 6).

3. SECTION 23 OF THE BUILDERS LIEN ACT [§11.18]

Section 23 of the BLA allows a “payor” (owner, contractor,
subcontractor, mortgagee) to apply to pay into court the lesser of:

(1) the total amount of all claims of lien filed; and

(2) the required holdback or the actual holdback (whichever is
greater).

Following such payment, the liability of the payor in respect of the
claims of lien is discharged and the claims of lien are ordered to be
removed from title to the lands. The “money” paid into court stands
in the place of the improvement. This provision may be used for all
claims of lien other than those filed by persons directly engaged by the
owner (that is, it can be used for claims of lien filed by subtrades).

It is important to note, however, that s. 23 expressly refers to
“payment” into court and “money paid” into court. This wording
reflects the understanding that this section allows for a final and
conclusive payment of the payor’s maximum liability, rather than a
posting of security for possible claims. Given such wording, it is likely
that only cash payment will be acceptable by the court for the use of
s. 23 and that letters of credit or lien bonds (to be drawn upon if and
when the claims are actually proven) will not suffice. Presently, there
is no authority on this point.

Section 23 applications are discussed in detail in chapter 6 (Loss or
Discharge of Lien).

VIl. THE RELEASE OF HOLDBACK BOND [§11.19]

A release of holdback bond is intended to stand in the place of the
holdback retained by an owner, contractor, or subcontractor under s.
4 of the BLA. This section focuses on a bond to replace the holdback
retained by the owner from the contractor, but, generally, the same
considerations apply to a bond replacing any mandatory holdback.
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