CHAPTER 2

Commencing a Claim

I. Who Can Claim in Business Defamation? [§2.1]

II.  Jurisdiction for a Business Defamation Claim [§2.2]
A. Court Jurisdiction for Business Defamation Claims [§2.3]
B. Geographical Jurisdiction for Business Defamation
Claims [§2.4]
1. Jurisdiction Simpliciter [§2.5]
2.  Forum Non Conveniens [§2.6]

3. County for Libel Action Against Newspaper or
Periodical Publication [§2.7]

III. Limitation Periods and the Traditional Republication
Rule [§2.8]

IV. Slander or Libel [§2.9]
V.  Requirement to Plead the Defamatory Words [§2.10]

I. WHO CAN CLAIM IN BUSINESS DEFAMATION? [§2.1]

Individuals, businesses (for example, corporations, partnerships, and
sole proprietorships), and societies may all bring a claim in defamation
(St. Elizabeth Home Society v. Hamilton (City), 2005 CanLII 46411
(ON SC) at para. 166, affirmed 2010 ONCA 280; Northwest Organics,
Limited Partnership v. Maguire, 2013 BCSC 1328 at para. 89, affirmed
2014 BCCA 454, leave to appeal refused 2015 CanLII 36782 (SCC)).

The person or business entity who brings the defamation claim
must be the person or business entity who has been defamed. For
example, a partnership cannot bring a defamation claim where only
particular partner(s) are defamed—the partnership itself must be
defamed (Stmmondsv. Murphy, 1996 CanL11 3694 (PE SCTD) at para.
21).
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[§2.2] BUSINESS DEFAMATION LAW

When defamatory statements are made against a corporation’s officers
and employees, the corporation typically does not have a claim, and
vice versa. However, the corporation may have a claim where:

e there is an express or implied link between the corporation and
the individual, such as where the corporation’s and individual’s
reputations are integrally related (Johnson v. Jolliffe, 1981 CanLII
554 (BC SC) at para. 49; Barrick Gold Corp. v. Lopehandia, 2004
CanLII 12938 (ON CA) at para. 47; Monument Mining Ltd. .
Balendran Chong & Bodi, 2010 BCCA 373 at para. 13; M.D.A.
Marine Design Associates Ltd. v. British Columbia Ferry Services
Inc., 2008 BCSC 1432 at paras. 19 to 21); or

e the defamatory comments refer to the corporate name (Archer
International Developments Ltd. v. Pacific Press Ltd.,[1989] B.C.].
No. 1198 (QL) (5.C.)).

Similarly, defamation against a company can ground an individual’s
claim where the individual’s reputation is closely identified with the
company (Bernstein v. Poon, 2015 ONSC 155 at para. 80; Casses v.
Canadian Broadcasting Corp., 2015 BCSC 2150).

Il. JURISDICTION FOR A BUSINESS
DEFAMATION CLAIM [§2.2]

When commencing or responding to a defamation claim, consider,
as a preliminary step, the jurisdiction of the dispute. This includes
determining the appropriate court in which to bring or defend the
claim and the appropriate geographical jurisdiction of the claim.

A. COURT JURISDICTION FOR BUSINESS DEFAMATION
CLAIMS [§2.3]

Defamation claims in British Columbia are generally filed in the
British Columbia Supreme Court. The British Columbia Provincial
Court does not have jurisdiction to hear defamation claims (Small
Claims Act, R.S.B.C. 1996, c. 430, s. 3(2)). Similarly, the Federal Court
does not have jurisdiction over individuals in defamation actions
(Harris v. Canada (Attorney General), 2004 FC 1051 at para. 22;
Humby v. Canada (Attorney General), 2009 FC 1238 at paras. 10 and
17; Kurgan v. Canada (Attorney General), 2021 FC 1084 at para. 20).

In claims against federal entities, the Federal Court does not
have jurisdiction merely because the defendant is a federal entity.
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COMMENCING A CLAIM [§2.4]

However, the Federal Court may have jurisdiction over federal entities
in defamation actions in limited circumstances: if the legislation
governing the federal entity grants the Federal Court jurisdiction to
hear defamation claims (Gracey v. Canadian Broadmstzng Corp., 1990
CanLlII 13051 (FC)). An example of the Federal Court exercising its
jurisdiction to hear a defamation claim arose in Spidel v. Canada, 2011
FC 1525. There, the court decided a motion for summary judgment
dismissing the plaintiff’s defamation claim arising from a statement
made by the Correctional Service of Canada. It is important to note
that no question of jurisdiction appears to have been put before the
court.

B. GEOGRAPHICAL JURISDICTION FOR BUSINESS
DEFAMATION CLAIMS [§2.4]

Carefully consider the question of which geographic jurisdiction
is most appropriate. Particularly in the case of online defamation,
“[the internet] enables individuals, institutions, and companies to
communicate with a potentially vast global audience. It is a medium
that does not respect geographical boundaries” (Barrick Gold Corp.
v. Lopehandia, 2004 CanLII 12938 (ON CA), citing M. Collins, The
Law of Defamation and the Internet (Oxford University Press, 2001)
at para. 24.02).

British Columbia courts apply a two-step process to determine
whether the court should take jurisdiction over the claim. The courts
consider whether:

(1) British Columbia has jurisdiction simpliciter; and

(2) British Columbia is a forum non conveniens.

(Giustra v. Twitter, Inc., 2021 BCCA 466.)

I.  JURISDICTION SIMPLICITER [§2.5]

The first consideration requires a court to determine if there is a
“real and substantial connection” between British Columbia and the
facts underlying the proceeding (s. 3(e) of the Court Jurisdiction and
Proceedings Transfer Act, S.B.C. 2003, c. 28 (the “CJPTA”™)).

A real and substantial connection is presumed when a tort is
committed in British Columbia (CJPTA, s. 10). As the tort of
defamation crystallizes on publication—which occurs when the
defamatory material is read by a third party—any place where the
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